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United States Court of Appeals for the 

District of Columbia 


a In the District Court of the United States for the 

District of Columbia 

! 

In Equity No. 60747 

Leroy Collins, Receiver of National Construction 

Company, Plaintiff , 

vs. 

John McDonald, Defendant . 

United States of America, 

District of Columbia . ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at |;he 
City of Washington, in said District, at the tinjies 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

I 

1 Bill of Complaint 

Filed February 24 1936 

In the Supreme Court of the District of Columbia 

Equity No. 60747 

Leroy Collins, Receiver of National Construction Com¬ 
pany Tallahassee, Florida, Plaintiff , 

vs 

John McDonald 4705 Colorado Ave., N. W., Washington, 

D. C. Defendant . I 

The bill of complaint of Leroy Collins, receiver of Ra¬ 
tional Construction Company, respectfully shows to the 
court as follows:— 

1. The plaintiff is a citizen of the State of Florida and a 
resident of the city of Tallahassee and brings this suitj as 
receiver of the National Construction Company, as here¬ 
after set forth. 




2 


LEROY COLLINS VS. JOHN MCDONALD. 


2. The defendant, John McDonald, is a citizen of the 
United States and a resident of the District of Columbia 
and is sued in his own right. 

3. On the 8th day of October, 1935, by consideration of 
the United States District Court for the Northern District 
of Florida, the plaintiff was appointed receiver for the Na¬ 
tional Construction Company, a Florida corporation, and 
vested with the title to and directed to take possession of all 
the property, real and personal belonging to the defendant 
and the said National Construction Company, its president, 
officers, agents, attorneys and servants were enjoined from 
disposing of or parting with any such property, real or 
personal, and the said company was ordered forthwith to 
turn over and deliver all property and available balances 

then in its possession and control or which might 
2 thereafter come into its possession and control to said 
receiver so appointed. Said receiver was authorized 
to prosecute such actions as he may find necessary and 
proper in any jurisdiction whatsoever. The receiver was 
required to give bond in the sum of $10,000. and did give 
such bond, which was duly approved by the court. 

4. Thereafter, on November 21, 1935, a subsequent order 
was passed in said cause, in w T hich the said order of Octo¬ 
ber 8, 1935 was expressly continued in all respects in full 
force and effect. 

5. Copies of said orders of October 8,1935 and November 
21, 1935, by the said United States District Court for the 
Northern District of Florida are attached hereto and 
marked Exhibit “ A” and prayed to be read as a part here¬ 
of, as though fully set forth herein. Both of said orders 
were entered in the case of United States Guarantee Com¬ 
pany, a corporation organized and existing under the laws 
of the State of New York against the National Construction 
Company. 

6. John McDonald, the defendant herein, is not within the 
territorial jurisdiction of the United States District Court 
for the Northern District of Florida but is within the ter¬ 
ritorial jurisdiction of this court. That his citizenship is 
unknown to the plaintiff but he is a resident of the District 
of Columbia. That he was and is the president of the Na¬ 
tional Construction Company, the said corporation, under 
the laws of the State of Florida. 



LEROY COLLINS VS. JOHN MCDONALD. 


3 


7. Plaintiff avers upon information and belief that in 
June, 1933, the said John McDonald, as president of the 
National Construction Company, received possession of a 
certain check drawn by the Treasurer of the United States 

in the sum of approximately $53,000. which wag a 
3 partial payment made by the Government of the 
United States to the said National Construction Com¬ 
pany for construction work done by the National Construc¬ 
tion Company under its contract with the United States jfor 
the building of the Hospital Building, Convalescent Bldg., 
Storehouse Bldg., Gate House Bldg., Sewage Disposal 
Works, etc., at Veterans Administration Home, Bilbxi, 
Miss, and or the Army and Navy General Hospital at ilot 
Springs, Arkansas. The plaintiff avers upon information 
and belief that the said check was cashed and the funds 
therefrom were held and are held by the defendant, John 
McDonald but that the title therefor remains and is in the 
National Construction Company. ! 

8. Plaintiff avers upon information and belief that s^id 
fund never came into the possession of the National Con¬ 
struction Company and remains in the possession of John 
McDonald and that under the order appointing receiver 
said John McDonald is required to deliver the said fund 
to this plaintiff. 

Wherefore, the Plaintiff Prays 

1. That a United States writ of subpoena issue out of tjiis 
Honorable Court commanding the defendant to appear 
herein and answer the exigencies of this bill. 

2. That said defendant be required to deliver said fund 
forthwith to this plaintiff. 

3. That the defendant be required to answer the inter¬ 

rogatories hereto attached, in accordance with equity rtile 
54. | 

4. For such further and other relief as the nature of the 
case may require and to the court seem meet and just. 

LeROY COLLINS | 
Receiver, National Construction Company 

BYNUM E. HINTON 
ALEXANDER M. HERON 
H WINSHIP WHEATLEY 
Attorneys for Receiver \ 
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4 State of Florida, 

City of Leon , ss: 

Leroy Collins being first duly sworn on oath deposes and 
says that he is the receiver of the National Construction 
Company, that he has read the foregoing bill by him sub¬ 
scribed, knows the contents thereof and verily believes the 
facts stated therein to be true. 


LeROY COLLINS 


Subscribed and sworn to before me this 4th day of Janu¬ 
ary, 1936. 


(Seal) 


PAULINE H. EVANS. 

Notary Public 


5 Summons 

Issued February 24 1936 

**##*##*** 


The President of the United States to 

(1) John McDonald 7405 Colorado Ave N.W., 

Defendant. 

Greeting: You are hereby commanded to appear before 
the Supreme Court of the District of Columbia to answer a 
bill of complaint (or petition) exhibited against you in the 
said Court in a suit in Equity by the above-named plaintiff, 
and to further do and receive what the said Court shall have 
considered in this behalf; and hereof fail not 
Witness, The Honorable Chief Justice of said Court, 
the 24 day of Feb., A. D. 1936 

FRANK E. CUNNINGHAM, 

Cleric . 

By R. D. QUINTER, Jr., 

(Seal) Assistant Cleric. 

Note.—The defendant is required to file his answer or 
other defense in the Clerk’s office on or before the twentieth 
day after service, excluding the day thereof; otherwise, the 
bill may be taken pro confesso. 
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Marshal's Return 

Served a copy of the within on said John McDonald by leav¬ 
ing said copy at 4705 Colorado Ave N.W. Washington, DJ C. 
being the usual place of abode of said John McDonald, with 
Mrs. John McDonald an adult resident there and the wfife 
of the said McDonald, Feb 24,1936 as directed by Plaintiff’s 
Attorney, JOHN B. COLPOYS, U. S'. Marshal in and for 
the District of Columbia. By M. E. Broderick Deputy Mar¬ 
shal. B. ! 

— 

Motion to Quash Attempted Service and Vacate Returh 

Thereof . 

Filed March 17 1936 

# # * # # * # # *|# 

Now comes John McDonald, appearing specially for the 
purpose of this motion and none other, and moves the Court 
upon the affidavit hereto annexed, to quash the s|er- 
6 vice of process attempted to be made upon him here¬ 
tofore, to wit, on the 24th day of February, A. D. 
1936, and to vacate the return thereof, which said return 
reads, ‘ 4 Served a copy of the within on said John McDpn- 
ald by leaving said copy at 4705 Colorado Ave., N. 
Washington, D. C., being the usual place of abode of said 
John McDonald and Mrs. John McDonald, an adult ^si- 
dent there and the wife of the said McDonald. Feb. 24, 
1936 as directed by plaintiff’s attorney,” this motion being 
based upon the ground that said attempted service is insuf¬ 
ficient and void for the reasons following: 

1. Facts sufficient to give the Court jurisdiction over the 
said John McDonald do not appear of record. 

2. No fact appears of record to show that any attempt 
was made to serve said John McDonald personally. 

3. Personal service was not made but is essential under 
the constitutional guarantees of due process of law. 

4. The statement of the return that 4705 Colorado Ave¬ 
nue, N. W., Washington, D. C. is the usual place of ab^de 
of said John McDonald is a mere conclusion and is untrfue. 

WILLIAM C. SULLIVAN j 
Attorney for John McDonald , appearing 
specially for the purposes of this mo¬ 
tion and none other. 
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Service acknowledged this 16th day of March, A. D. 1936, 
of the foregoing motion and the annexed affidavit and points 
and authorities. 

BYNUM E HINTON 
H WINSHIP WHEATLEY 
ALEX M HERON 

Attorneys for Plaintiff. 

7 District of Columbia, ss: 

I, Anna B. McDonald, on oath say that I am the wife of 
John McDonald and I am the person upon whom the at¬ 
tempted service of process was made in the cause entitled 
Roy Collins, Receiver, versus John McDonald, No. 60,747 
on the Equity Docket of this Honorable Court; that while 
the place at which the said attempted service was made, 4705 
Colorado Avenue, N. W., Washington, D. C., is the residence 
of the said John McDonald where his family resides, it is 
not his usual place of abode; at the time of the said at¬ 
tempted service he was not there, was not in the District of 
Columbia, and had not been in the said District for over a 
month prior thereto, that since the first of January, 1935, 
he has not been there more than about one-fourth of the 
time and that between July 1, 1933 and January 1, 1935, 
he was there even less frequently, and that during the entire 
said period of time, since the first day of July, 1933, his 
place of abode had been more frequently the State of Cali¬ 
fornia than the District of Columbia. 

I further on oath say that this affidavit is being made by 
me instead of the said John McDonald not onlv because the 
attempted service vras made upon me, but also because of 
the fact that he is at present in the State of California, and 
not accessible to make an affidavit in this cause. 

anna b. McDonald 

Subscribed and sworn to before me this 14th day of 
March, A. D. 1936. 

1 NELL M. GRIFFIN 

Notary Public in and for the 
District of Columbia . 


(Seal) 
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8 Order Overruling Motion to Quash. 

Filed April 17 1936 

* * * * * * * * # j # 

Upon consideration of the motion of the defendant herlein 
to quash the service of process heretofore made in fhis 
cause, and after argument of counsel thereon, the Courf is 
of the opinion that Section 4 of Rule 23 of this Court is v^lid 
and that upon the facts shown in the bill, the return of the 
Marshal and the affidavit in support of the motion to quajsh, 
proper service has been made upon the defendant in accor¬ 
dance with said Section 4 of Rule 23, the Court being fur¬ 
ther of the opinion that the question has been properly 
raised by said motion, and accordingly it is, by the Coqrt, 
this 17th day of April, 1936, 

Ordered that said motion to quash the service of process 
be, and the same hereby is, overruled and its merits, leave 
being granted to the defendant to take such further action 
as he may be advised within 10 days after the dispositjon 
by the United States Court of Appeals for the District of 
Columbia of any petition for a special appeal from tjiis 
order which may be filed within twenty days exclusive of 
Sundays and legal holidays from this day or if no sqch 
petition be filed then within 5 days from the expiration of 
the time for filing same. 

JOSEPH W. COX 

Seen Justice i. 

WILLIAM C. SULLIVAN 
Attorney for Defendant John McDonald appear¬ 
ing specially for the purposes of the motion to 
quash service and vacate return and none other 


9 Amended Bill of Complaint 

Filed February 11 1937 j 

*****#*## 

The amended bill of complaint of Leroy Collins, receiver 
of National Construction Company, respectfully shows to 
the Court as follows: 

1. The plaintiff is a citizen of the State of Florida ancjl a 
resident of the city of Tallahassee and brings this suit as 
receiver of the National Construction Company, as here¬ 
after set forth. 
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2. The defendant, John McDonald, is a resident of the 
District of Columbia and is sued in his own right. His 
citizenship is unknown to the plaintiff. 

3. On the 8th day of October, 1935, by consideration of 
the United States District Court for the Northern District 
of Florida, the plaintiff was appointed receiver for the Na¬ 
tional Construction Company, a Florida corporation, and 
vested with the title to and directed to take possession of 
all the property, real and personal belonging to the said 
National Construction Company, and it, its jiresident, 
officers, agents, attorneys and servants were enjoined from 
disposing of or parting with any such property, real or 
personal, and the said company was ordered forthwith to 

turn over and deliver all property and available 
10 balances then in its possession and control or which 
might thereafter come into its possession and con¬ 
trol to said receiver so appointed. Said receiver was author¬ 
ized to prosecute such actions as he might find necessary 
and proper in any jurisdiction whatsoever. The receiver 
was required to give bond in the sum of $10,000 and did give 
such bond, which was duly approved by the court. 

4. Thereafter, on November 21, 1935, a subsequent order 
was passed in said cause, in which the said order of October 
8, 1935, was expressly continued in all respects in full force 
and effect. 

5. Copies of said orders of October 8, 1935 and Novem¬ 
ber 21, 1935, by the said United States District Court for 
the Northern District of Florida are attached hereto and 
marked Exhibit “A” and prayed to be read as a part 
hereof, as though fully set forth herein. Both of said orders 
were entered in the case of United States Guarantee Com¬ 
pany, a corporation organized and existing under the laws 
of the State of New York against the National Construc¬ 
tion Company. 

6. John McDonald, the defendant herein, is not within the 
territorial jurisdiction of the United States District Court 
for the Northern District of Florida but is within territor¬ 
ial jurisdiction of this court. His citizenship is unknown to 
the plaintiff, but he is a resident of the District of Columbia. 
He was and is the president of the National Construction 
Company, the said corporation, under the laws of the State 
of Florida. 
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7. The plaintiff avers upon information and belief that 
in June, 1933, the said John McDonald, as president pf the 
National Construction Company, received possession of a 
certain check drawn by the Treasurer of the United States 
in the sum of approximately $53,000. which was a partial 

payment made by the Government of the IJnited 
11 States to the said National Construction Conipany 
for construction work done bv the National Construe- 
tion Company under its contract with the United States for 
the building of the Hospital Building, Convalescent I^ldg., 
Storehouse Bldg., Gate House Bldg., Sewage Disposal 
Works, etc., at Veterans Administration Home, Biloxi, 
Miss., and or the Army and Navy General Hospital af Hot 
Springs, Arkansas. The plaintiff avers upon information 
and belief that the said check was cashed and the ^unds 
therefrom were held and are held by the defendant, John 
McDonald, but that the title therefor remains and is ih the 
National Construction Company. 

8. Plaintiff avers upon information and belief that said 

fund never came into the possession of the National Con¬ 
struction Company and remains in the possession of ilohn 
McDonald and that under the order appointing receive^ said 
John McDonald is required to deliver the said fund to this 
plaintiff. ! 

WHEREFORE, THE PLAINTIFF PRAYS 

1. That a United States writ of subpoena issue out of this 
Honorable Court commanding the defendant to appear here¬ 
in and answer the exigencies of this bill. 

2. That said defendant be required to deliver said fund 
forthwith to this plaintiff. 

3. That the defendant be required to answer the interrog¬ 
atories hereto attached, in accordance with Equity Rulb 54. 

4. For such further and other relief as the nature o^ the 
case may require and to the court seem meet and just. 

LeROY COLLINS j 

Receiver, National Construction Company 

BYNUM E HINTON 
ALEXANDER M. HERON 

H WINSHIP WHEATLEY | 

Attorneys for Receiver 
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12 State of Florida, 

City of Leon , ss: 

Leroy Collins being first duly sworn on oath deposes and 
says that he is the receiver of the National Construction 
Company; that he has read the foregoing bill by him sub¬ 
scribed, knows the contents thereof and verily believes the 
facts stated therein to be true. 

LeROY COLLINS 

Subscribed and sworn to before me this 8th day of Febru- 
arv, 1937. 

PAULINE H. EVANS 

Notary Public (Seal) 


Interrogatories to be Answered by John McDonald 
**#**###* 

1. Did you on or about the 13th day of June, 1933, receive 
possession of a certain check in the amount of about $54,000 
(drawn by the Treasurer of the United States) and being a 
partial payment to the National Construction Company 
under its contract with the United States for the building of 
Hospital Building, Convalescent Bldg., Storehouse Bldg., 
Gate House Bldg., Sewage Disposal Works, etc., at Veterans 
Administration Home, Biloxi, Miss., and or the Army and 
Navy General Hospital at Hot Springs, Arkansas? 

2. If your answer to the aforegoing question is in the af¬ 
firmative, state into whose possession the check was de¬ 
livered bv vou ? 

3. State whether or not you received the proceeds of the 
check mentioned in question 1. 

4. State the person to whom the proceeds of the check 
mentioned in question 1 were delivered. 

5. State what disposition was made of the proceeds of the 
check mentioned in question 1. 

6. State the present whereabouts of the proceeds of the 
check mentioned in question 1. 

BYNUM E. HINTON 
ALEXANDER M. HERON 
H WINSHIP WHEATLEY 
Attorneys for Receiver 
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13 Exhibit “A" 

In the District Court of the United States for the Northern 
District of Florida, Tallahassee Division, 

Equity No. 19 j 

United States Guarantee Company, a Corporation Organ¬ 
ized and Existing under the Laws of the State of New York, 

Plaintiff, \ 

vs. 

National Construction Company, a corporation organized 
and existing under the laws of the State of Florida, Defen¬ 
dant. 

This cause coming on this day to be heard on the |sworn 
bill of complaint of the plaintiff, herein asking for the ap¬ 
pointment of a receiver, according to the course of prac¬ 
tice of this Court, and with the usual powers of receiver in 
like cases, of all the property, equitable interest and things 
in action of the defendant National Construction Company, 
a corporation organized and existing under the laws |of the 
State of Florida, and it appearing to the Court thht the 
said defendant was duly served with subpoena herein on 
the 13th day of September, A. D. 1935, and that a decree 
pro confesso was duly entered against said defendant on 
the 4th day of October, A.D. 1935, for the failure to jfile its 
answer herein within the twenty days time limited by Equity 
Rule 12, and the Court being advised of its opinion jin the 
premises, it is therefore 

ORDERED, ADJUDGED AND DECREED: | 

1. That the said decree pro confesso be and the same is 

herebv confirmed. 

•/ 

2. That Leroy Collins of Tallahassee, Florida, be and 

he is hereby appointed receiver of all and singular 

14 the debts, property, equitable interest rightjs and 
things in action of said defendant Company, |of all 

and singular the books, papers and records thereof and of 
all real and personal property of every kind, nature and 
description of the defendant National Construction! Com¬ 
pany, and that he shall, before entering upon the discharge 
of his duties, file with the Clerk of this Court a goqd and 
sufficient bond, to be approved by said Clerk, in the penalty 
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of Ten Thousand ($10,000.00) Dollars, conditioned upon the 
faithful performance of his duties as such receiver pursuant 
to the directions of this Court herein contained or that may 
hereafter be prescribed thereby. 

3. That immediately upon his qualification the said re¬ 
ceiver is vested with the title to and is directed to take 
possession of all property, real and personal, belonging- to 
said defendant or in its possession by lease or otherwise 
and that he keep all property of said defendant, both real 
and personal, in good condition and repair; that he as such 
receiver have the power to demand, sue for, collect, receive 
and take into his possession all the goods, chattels, rights 
and credit, money and effects, lands, tenements, books, 
papers, things in action, bills, notes and property of every 
kind, nature or description belonging to said defendant 
wherever the same may be found; and shall have authority 
to employ, pay and discharge from time to time, in his dis¬ 
cretion, all needful laborers, servants, agents, attorneys and 
counsel, to purchase and pay for all needful material and 
supplies, to pay all taxes on the property whereof he is ap¬ 
pointed receiver, that may be due and payable or may be¬ 
come due and payable during his receivership, to prosecute 
and defend without the further order of this Court all exist¬ 
ing actions by or against said Company including particu¬ 
lar^, without in anv wav limiting the generalitv of 
15 the foregoing, that certain suit now pending in the 
Court of Claims of the United States wherein the 
said defendant herein is plaintiff, such suit being numbered 
41863; and to defend all actions that mav hereafter be 
brought against the said Company or against himself as 
such receiver and to pay the expense of such prosecution 
and defense; to prosecute all such actions as he may find 
it proper or necessary in his discretion to bring, maintain or 
defend, in any jurisdiction whatsoever, with full power to 
compromise, adjust and settle, in his best discretion, all 
such actions, suits or controversies now existing, or that 
may hereafter arise, and to use the name of said Company 
or his own name as receiver thereof in the prosecution or 
defense of any such action or actions; to do whatever may 
be needful and proper to maintain and preserve the cor¬ 
porate organization of said Company until the further order 
of this Court, and to pay and expend such sum, and no more, 



LEROY COLLINS VS. JOHN MCDONALD. 13 

for that purpose as may be hereafter, on application! and 
hearing, be ordered by this Court; to redeem any and all 
securities of said Company now pledged as security for 
loans of money, if any there be, if it shall be for the interest 
of the trust, hereby reposed in the said receiver so to do, 
but not otherwise. 

4. That as soon as mav be, after the said receiveij has 
entered into the performance of his duties, he make a full, 
true and perfect inventory of all and singular the real and 
personal property of every kind and description whereof 
he is appointed receiver, and which may come into his! pos¬ 
session, and file the same with the Clerk of this Court;! that 
the said receiver do keep full, true and accurate accounts of 
all and singular his acts and doings in the premises; that he 
render and file with the Clerk of this Court such account 
within ten (10) days after the expiration of every month 

of his receivership, and that he have liberty to j pass 
16 his accounts from time to time before this Coul*t, or 

its duly appointed master, and that such accounting, 
when from time to time had and completed, shall be final 
and conclusive upon all parties, unless on due cause sjhown 
the the same shall, during the pendency of this proceeding, 
be opened on special application. 

5. That the said defendant and all persons whomsoever, 
be and they are strictly commanded and enjoined peacefully 
to deliver up and surrender to the said receiver all and sing¬ 
ular the premises whereof he is hereby appointed receiver 
under the penalty attaching by law to disobedience; ajnd in 
the meantime and until the actual taking possession of said 
property by the said receiver, it is ordered that the said Na¬ 
tional Construction Company, a corporation organized and 
existing under the laws of the State of Florida, its president, 
officers, agents, attorneys and servants, be and they are 
hereby enjoined and restrained, until further order of this 
Court, from disposing of or parting with any of the said 
property, real or personal, and that said Company forth¬ 
with turn over and deliver all moneys and available balances 
now in its possession or control, and which may comg into 
its possession from day to day, to the said receiver herein 
appointed; and the said defendant, its president, officers, 
agents, attorneys and servants, are hereby strictly enjoined 
and commanded absolutely to refrain from interfering with 


i 
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the said lands, premises and property, or any part thereof, 
and from in any manner interfering with the said receiver 
in the performance, by him, of the acts which he is hereby 
directed to perform. 

6. That the defendant National Construction Company, 
its president, officers, agents, attorneys and servants, be and 
they are hereby enjoined and restrained, until further order 
of this Court, from selling, assigning, transferring, de¬ 
livering, negotiating, discharging, receiving, collect- 
17 ing, incumbering, or in any way or manner disposing 
of, or intermeddling with, any debts or demands due 
to said defendant or any bills, bonds, mortgages, notes, 
drafts, checks, contracts, book accounts, judgments or other 
debts due to said defendant, whether in its possession or 
held by some other persons or corporation in trust for said 
defendant, or in any manner incumbering or disposing of or 
intermeddling with any money in coin, bank bills, drafts or 
checks belonging to said defendant, whether in its posses¬ 
sion, or held by any person or corporation in trust for the 
use and benefit of said defendant, or any stock or interest in 
any private or incorporated company, or any property, real 
or personal, things in action or chattels real, held by said de¬ 
fendant or by any person or corporation for said defendant, 
or in which said defendant has anv interest whatsoever, and 
the said defendant, its president, officers, agents, attorneys 
and servants are further and particularly enjoined and re¬ 
strained, until further order of this Court, from selling, 
assigning, transferring, delivering, concealing, mutilating 
or destroying any books, accounts, records, ledgers, files or 
other property of, belonging or appertaining to the said de¬ 
fendant, and that the said defendant is in like manner en¬ 
joined and restrained, until the further order of this Court, 
from making any assignment of its property, or from con¬ 
fessing any judgment for the purpose of giving preference 
to any other creditors over the plaintiff herein, or from 
doing any other act or acts to enable any other creditor or 
creditors than the plaintiff herein to obtain any part or 
parts of the property of said defendant; this injunction 
shall become effective only upon the condition, however, 
that the plaintiff or some one in its behalf shall first enter 
into a bond with good and sufficient surety, to be approved 
by the Clerk of this Court, in the penalty of One 



LEROY COLLINS VS. JOHN MCDONALD. 


15 


I 


18 Thousand ($1000.00) Dollars, conditioned upon pay¬ 
ment to the defendant of all costs and damage^ that 
it may sustain should this injunction be later dissolved or 
the bill ordered dismissed on appeal. 

ORDERED, ADJUDGED AND DECREED in Chambers 
at Pensacola, in the Northern District of Florida, this the 
8 dav of October, A. D. 1935. 


(s) A. V. LONG 

District Judge. 

I, Wm. Logan Hill, Clerk of the District Court of the 
United States, for the Northern District of Florida, herebv 
certify that the foregoing is a true and correct transcript 
from the records of the said Court. 

Witness my hand, and seal of said Court, this 11th Oct. 
A.D. 1935 


WILLIAM LOGAN HILL 
Clerk. | 

Bv R. B. MARSH j 

Deputy Clerk . 

. 

19 In the District Court of the United States for the 
Northern District of Florida. Tallahassee Division. 


United States Guarantee Company, A Corporation organ¬ 
ized and existing under the laws of the State of New York, 

Plaintiff , 


vs. 


National Construction Company, a Corporation organized 
and existing under the laws of the State of Florida, Defen¬ 
dant. 


This cause coming on this day to be heard on the motioin of 
the plaintiff by its solicitors for a final decree in said cause, 
and it appearing to the Court that the said defendant jwas 
duly served with subpoena herein on the 13th day of Septem¬ 
ber, A. D. 1935, and that a decree pro confesso was duly 
entered against said defendant on the 4th day of October, 
A. D. 1935, for failure to file its answ T er herein within the 
twenty days time limited by Equity Rule 12, and the Cqurt 
being advised of its opinion in the premises, finds: 


i 


: 

I 

i 


16 


LEROY COLLINS VS. JOHN MCDONALD. 


1. That at the Spring Term, A. D. 1935, of the Circuit 
Court of the Eleventh Judicial Circuit of Florida, in and 
for Dade County and on the 31st day of May, A. D. 1935, 
being one of the regular days of said term, the said United 
States Guarantee Company, a corporation organized and 
existing under the laws of the State of New York, recovered 
a judgment against said National Construction Company, 
the defendant herein, for the sum of Two Hundred Eighty- 
eight Thousand, Thirty-one and 06/100 ($288,031.06) Dol¬ 
lars damages and the costs of suit therein taxed at Seven 
and 35/100 ($7.35) Dollars, whereof the said National Con¬ 
struction Company stands convicted; 

2. That on the 22nd day of June, A. D. 1935, a writ 

20 of fieri facias directed to all and every the Sheriffs 

of the State of Florida, was sued and prosecuted out 

of said Circuit Court bv said United States Guarantee Com- 

* 

pany for the purpose of obtaining satisfaction of the said 
judgment, said judgment remaining in full force and effect 
and the damages therein awarded unsatisfied, and that said 
writ of fieri facias was returned “unsatisfied” on the 22nd 
day of June, A. D. 1935, by the Sheriff of Dade County, 
Florida, and was likewise returned “unsatisfied” on the 
11th dav of Julv, A. D. 1935, bv the Sheriff of Leon Countv, 
Florida; 

3. That said judgment still remains in full force and ef¬ 
fect, not reversed, superseded, satisfied, or otherwise va¬ 
cated, either in part or in whole, and the amount thereof, to¬ 
gether with interest thereon from the date of the rendition 
thereof, is now actually and equitably due the plaintiff here¬ 
in ; and 

~ i m 

4. That the said National Construction Company is ut¬ 
terly and hopelessly insolvent, and is entirely unable to 
satisfy in full plaintiff’s said judgment recovered against it. 

It is therefore 

Ordered, Adjudged and Decreed: 

1. That the said decree pro confesso be and the same is 
herebv fullv ratified, confirmed and made final; 

2. That the decree heretofore entered herein on the 8th 
day of October, A. D. 1935, appointing the Hon. LeRov Col¬ 
lins of Tallahassee, Florida, receiver of all and singular the 
debts, property, equitable interests, rights and things in 
action of said defendant, vesting said receiver with title to 
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and directing said receiver to take possession of all prop¬ 
erty, real and personal belonging to said defendant or in its 
possession by lease or otherwise, prescribing said receiver’s 
powers and duties, commanding the defendant and all per¬ 
sons whomsoever to deliver up and surrender to said 

21 receiver all and singular the property and premises 
whereof he was appointed receiver, and enjoining 

and restraining the defendants, its president, officers, 
agents, attorneys and servants, until further order of this 
Court, from disposing or parting with any of said property, 
and from interfering with said property or with said re¬ 
ceiver in the performance of his duties as such receiver, Und 
from confessing judgment in favor of any other creditor of 
said defendant, be and said order is hereby expressly con¬ 
tinued in all respects in full force, virtue and effect, and the 
injunctions therein contained are hereby expressly made 
final; j 

3. That all and singular the assets and resources of skid 
defendant corporation be liquidated, sold and disposed of, 
and that the proceeds thereof be equitably distributed 
among the creditors of said defendant, as hereinafter pro¬ 
vided; that the said receiver heretofore appointed by tjhis 
Court, the Hon. LeRoy Collins, whose appointment is ex¬ 
pressly confirmed and continued by this decree, be and he is 
hereby instructed to continue in possession of the various 
assets of said defendant and to receive and to reduce to his 

i 

possession such other assets of said defendant as the said 
receiver may, after diligent search, be able to locate or 
identify, and that said assets, or all the right, title or equity 
of the defendant therein, be sold by said receiver as may, 
from time to time, be decreed by this Court, and the pro¬ 
ceeds of such sales distributed and paid out by the receiver, 
first, in the payment of the costs and expenses of this s^uit 
as the same may, from time to time, hereafter be fixed and 
allowed by the Court, and second, to such of the creditors 
of said defendant as the Court may, under the circum¬ 
stances of the case, order and decree, and finally, that the 
balance, if any, be paid into the registry of the Court to 
aw'ait such distribution as the Court may hereafter order; 

4. That all of the title of the defendant to its assets 

22 and property, of every character and description, knd 
wherever located, and all of the right, estate, interest 
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and equity of said defendant, be and the same is hereby, by 
this order as well as by said order heretofore made herein 
on the 8th day of October, A. D. 1935, vested and continued 
in the said receiver of this Court heretofore appointed, the 
said LeRov Collins, and his successor or successors as re- 
ceivers of said defendant, if any shall hereafter be ap¬ 
pointed to succeed him, and the proceeds thereof distrib¬ 
uted bv said receiver as this Court may, from time to time, 
order and decree; and the defendant herein, the said Na¬ 
tional Construction Company, a corporation organized and 
existing under the laws of the State of Florida, and its 
proper officers, be and they are hereby directed to convey, 
transfer and/or assign to the said receiver, and to his as¬ 
signs or successors in office, all of the said property, as¬ 
sets interest, estate and equity of said defendant in or to 
the said assets and property, wherever situated; 

5. That all and singular the rights and powers granted to 

and vested in said receiver bv the said order heretofore en- 

* 

tered herein, dated October 8th, 1935, be and the same are in 
all respects continued, and the said receiver is hereby di¬ 
rected to do all and singular the acts therein directed to be 
done by him as and when directed in said order; 

6. That said receiver do cause to be published, twice each 
week for a period of four w'eeks, in one of the daily news¬ 
papers regularly published and in general circulation in 
the City of Miami, in Dade County, Florida, and in one of 
the daily newspapers regularly published and in general cir¬ 
culation in the City of Tallahassee, in Leon County, Florida, 
a notice to all the creditors of the defendant corporation, 
calling their attention to the fact that this Court has, by 

this decree, directed the liquidation and distribution 
23 of all the assets of the defendant corporation, and 

calling upon and notifying all creditors to file any and 
all claims which thev or anv of them mav have against said 
defendant, with the receiver of said corporation within sixty 
days after the date of the first publication of such notice, 
or be debarred and precluded from any distributive share 
in the assets of the defendant corporation upon its final 
liquidation; and if any of the creditors of said defendant, 
within the said period of sixty days, shall make and file with 
the receiver any claim or claims against said defendant, it 
is hereby made the duty of the said receiver to report the 
same to this Court for such action thereon as shall, to the 
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Court, appear proper; and any creditor or claimant failiijg 
so to file his claim or claims against said defendant with 
said receiver within the time so limited is and shall be de¬ 
barred and precluded from any distributive share in tljLe 
assets of said corporation upon its final liquidation. 

7. That in case of a sale of any of the assets of the sajd 
defendant by the receiver, the said receiver is directed to 
report the same promptly to this Court, and, upon approval 
thereby, to execute to and in favor of the purchaser a go^d 
and sufficient bill of sale, transfer, assignment or deed, as 
the case may be, selling, transferring and conveying to the 
purchaser all of the right, title and interest, estate arid 
equity of the defendant corporation in and to the property 
sold, and any and all such instruments so executed by said 
receiver shall pass and transfer all the right, title and 
interest, estate and equity of the said defendant in and to 
the property which is the subject of such instrument, to the 
purchaser therein named, and his or their heirs, successors 
or assigns forever, and such purchaser or purchasers shqll 
be put into possession thereof. 

8. That the affairs of the said defendant be fort|i- 

24 with closed up by the said receiver with all due arid 
convenient speed. 

9. That all matters and things not herein adjudicated (j>r 
disposed of are expressly reserved until further order 
this Court, and that this cause shall be held by this Court for 
the entering of such orders as may be necessary, from tinte 
to time, with leave to the parties herein, and said Receiver, 
to apply to the Court, from time to time, for such orders aiid 
directions as may be necessary in the premises. 

Ordered, Adjudged and Decreed in Chambers at Pensa¬ 
cola, in the Northern District of Florida, this the 21st d^y 
of November, A. D. 1935. 

(s) A. V. LONG | 

District Judge 

i 

_ 

25 Motion to Dismiss Amended Bill 

Filed March 20 1937 

###♦*#**# 

I 

I 

Now comes John McDonald, named as defendant in the 
above entitled cause, not waiving but instead insisting upbn 
his special appearance and motion to quash, and filing this 
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motion to dismiss only under the coercion of the order 
passed herein heretofore, to wit, on the 17th day of April, 

A. D. 1936, and moves the Court to dismiss the amended 
bill upon the grounds following: 

1. The decree attempted to be sued upon was taken in 
the United States District Court for the Northern District 
of Florida, which had not and could not acquire any juris¬ 
diction in the premises. 

2. The United States District Court for the Northern Dis¬ 
trict of Florida had no jurisdiction, power or authority to 
vest any title in the plaintiff. 

3. A receiver in a creditors’ suit cannot be vested with 

the authority to maintain and cannot maintain a suit in 
* 

another jurisdiction. 

4. The proceedings in the United States District Court 
for the Northern District of Florida concern the internal af¬ 
fairs of the National Construction Company of which that 
Court could not acquire jurisdiction, the appropriate State 
Court being the only one to which resort could be had for 
the purpose. 

5. For aught that appears in the bill, the plaintiff may 
have already collected ample funds with which to pay the 
judgment which is made the basis of the suit in the United 
States District Court for the Northern District of Florida. I 

6. And for other grounds apparent on the record. 

WILLIAM C. SULLIVAN I 

Attorney for John McDonald. 


26 Final Decree 

Filed April 5 1937 

#*-*#**#*# 

Upon consideration of the motion to dismiss the amended 
bill of complaint herein, and the Court being of the opinion 
that a receiver of a foreign jurisdiction cannot maintain a 
suit in this jurisdiction for the reasons set out in the opinion 
filed herein on January 8,1937, and solely upon that ground, 
and after argument of counsel on both sides, it is, by the 
Court, this 5th day of April, 1937, 




■ 
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ADJUDGED, ORDERED AND DECREED that the jbill 
of complaint be, and the same is hereby, dismissed with 
costs, and have execution therefor as at law. 

JESSE C. ADKINS | 

Justice 

From the above decree the plaintiff in open court ndtes 
an appeal to the United States Court of Appeals for the dis¬ 
trict of Columbia. The penalty of the undertaking on lap- 
peal is fixed at $100.00, or a deposit of $50.00 in lieu thereof 
with the Clerk of the Court. j 

JESSE C. ADKINS j 

Justice 


Memorandum 

APRIL 15—1937. 

$50 cash deposited in lieu of bond on appeal. 


27 Assignment of Errors 

Filed April 15 1937 I 

********* 

The Court erred: 

1. In sustaining the motion to dismiss the amended bill 
of complaint. 

2. In not overruling the motion to dismiss the amended 
bill of complaint. 

3. In failing to give full faith and credit to the judgment 
of the United States District Court for the Northern Dis¬ 
trict of Florida in which title to the assets of the insolvent 
National Construction Company was transferred to the Ap¬ 
pellant as its receiver. 

4. In declining to permit the appellant as receiver! to 

maintain this suit in the District of Columbia as a matter! of 
right. | 

5. In declining to permit the appellant as receiver: to 
maintain a suit in this District upon the ground of comity, 
since it did not appear that any local creditors would be 
prejudiced thereby. 
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6. In failing to allow the appellant as receiver to maintain 
the suit because he was in effect the successor of the corpora¬ 
tion for the purpose of liquidating its affairs and winding 
up its business. 

7. In holding that it was controlled by the decisions in 
Booth vs. Clark, 17 How. 329, Hale vs. Allison, 188 U.S. 56, 
Great Western Mining Co. vs. Harris, 198 U. S. 561, Ster- 
rett vs. Second National Bank, 248 U. S. 73, Lion Bonding 
Co. vs. Karatz, 262 U. S. 77, Clark vs. Williard, 292 U. S. 

112, McCandless vs. Furlaud, 293 U. S. 67, inasmuch 
28 as these cases if they have been correctly interpreted 
by the trial court do not represent the local law on 
the subject. 

8. In applying the doctrine announced in Booth vs. Clark, 
17 How. 329, since it is totally unsuited to present day 
conditions and ought not to be followed. 

9. In other respects apparent of record. 

BYNUM E. HINTON 
ALEXANDER M. HERON 
JULIAN B. HERON 
Counsel for Plaintiff-Appellant 

Receipt of a copy of the foregoing Assignment of Errors 
acknowledged this 15th day of April, 1937. 

WILLIAM C. SULLIVAN 
Counsel for Defendant-Appellee 


Appellant’s Designation of Record 
Filed April 15 1937 

********* 

Now comes Leroy Collins, Receiver, the appellant in the 
above entitled cause, and designates the parts of the record 
which he desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the questions raised on appeal, namely: 

1. Amended Bill of Complaint, Interrogatories and Ex¬ 
hibit, filed February 11, 1937. 

2. Motion to Dismiss amended bill filed March, 20,1937. 

3. Final Decree of April 5, 1937, dismissing 
29 amended bill and notation of appeal in open court. 
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4. Memorandum of deposit in lieu of appeal bond. 

5. Assignment of errors. 

6. Declaration and Affidavit in Law Case No. 85,257, en¬ 
titled 4 ‘ United States Guarantee Company vs. National Con¬ 
struction Company”. 

7. Summons, together with Marshal’s return of servicfe of 
process in Law Case No. 85,257. 

8. Motion to Quash Service of Process and Affidavits in 
support thereof in Law Case No. 85,257. 

9. Together with a copy of this Designation. 

BYNUM E. HINTON 
ALEXANDER M. HERON 
JULIAN B HERON | 
Counsel for Plaintiff-Appellant 

Date: April 15, 1937 


Affidavit as to Service 


District of Columbia, ss : ' | 

Served a copy of the foregoing Designation of Record 
upon William C. Sullivan, Attorney for the Defendant - 
Appellee, by handing the same to him in his office in the 
Tower Building, Washington, D. C., on the 15th day of 
April, 1937. 

JULIAN B HERON ] 
Atty for plaintiff 


Subscribed and sworn to before me this 15th day of April, 
1937. 


CHARLES E. STEWART, 
Clerk 


By GEORGE A WATTS 
Asst. Clerk. 

i 

i 


30 Defendant-Appellee’s Designation of Record. 

Filed April 19 1937 j 

********* 

i 

In addition to the parts of the record and proceedings 
which the plaintiff-appellant has designated to be included 
in the transcript of record, the defendant-appellee hereby 
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designates also to be included in the transcript of record the 
following: 

1. The original bill of complaint. 

2. The summons together with Marshal’s return of serv¬ 
ice of process. 

3. The motion to quash attempted service and to vacate 
return thereof. 

4. The order overruling motion to quash attempted serv¬ 
ice and to vacate return thereof. 

5. Motion to strike amended bill. 

6. Order granting motion to strike amended bill. 

7. This designation of record. 

WILLIAM C. SULLIVAN 
Attorney for Defendant-appellee. 


31 Order Granting Motion to Strike Parts of Plaintiff - 

Appellant’s Designation of Record. 

Filed May 4 1937 

*#######* 

Upon consideration of the motion of the defendant-appel¬ 
lee to strike from the plaintiff-appellant’s designation of 
record paragraphs numbered 6, 7 and 8 thereof, it is by the 
court this 4th day of May, A. D. 1937, adjudged, ordered and 
decreed that the said motion be, and the same hereby is, 
granted, and the Clerk is instructed not to include in the 
transcript of record on appeal any part of the said desig¬ 
nation embracing paragraphs numbered 6, 7 and 8 thereof. 

JAMES M PROCTOR 
Justice . 

SEEN. 

BYNUM E HINTON 

ALEXANDER M. HERON 
Attorneys for Plaintiff-Appellant 
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32 District Court of the United States for the j 

District of Columbia j 

i 

United States of America, j 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of! the 
United States for the District of Columbia, hereby certify 
the foregoing* pages numbered from 1 to 31, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 60747 in Equity, 
wherein Leroy Collins, Receiver of National Construction 
Company is Plaintiff and John McDonald is Defendant, as 
the same remains upon the files and of record in said Cburt. 

IN TESTIMONY WHEREOF, I hereunto subscribe! my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 7th day of May, 1937. 

C E STEWART, j 

(Seal) Clerk. j 

33 Addition to record per stipulation of counsel . | 

In the Court of Appeals of the District of Columbia 

No. 6985 

April Term 1937 

j 

LeRoy Collins, Receiver, National Construction Company, 

Appellant , 

vs. 

John A. McDonald, Appellee j 

i 

Stipulation 

It is stipulated by counsel for the respective parties in the 
above entitled cause that the matter hereto annexed shall 
be made a part of the record in said cause, it having been 
omitted inadvertently when the record was prepared, j 

BYNUM E. HINTON I 

ALEXANDER M. HERQN 
Attorneys for Appellant 

WILLIAM C. SULLIVAN 
June 9, 1937 Attorney for Appellee 

i 

i 

i 

i 

i 

i 


i 

I 
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34 In the District Court of the United States for 

the District of Columbia 

Equity 60747 

LeRoy Collins Receiver of National Construction Company 

etc 


vs. 

John McDonald 
Filed January 8 , 1937 
Memorandum 

Plaintiff brings this suit as receiver, appointed by the 
United States District Court for the Northern District of 
Florida, of the National Construction Company, a Florida 
corporation. The biff prays that defendant be required to 
pay over to plaintiff a fund realized by defendant by cashing 
a check made bv the United States Government to said Con- 
struction Company. 

Defendant moves to dismiss on the ground, among others, 
that the receiver mav not bring such suit outside of the court 
appointing him. 

Plaintiff moves to strike the motion to dismiss on the 
ground that defendant has heretofore filed a motion to 
quash service of process, which motion was overruled. 

1— Defendant has the right to move to dismiss after denial 
of his motion to quash. 

The objection relied on in the motion to quash depended 
on facts not appearing of record and the order overruling 
the motion to quash expressly held that the objection was 
properly made by the motion to quash. Therefore the mo¬ 
tion to strike is denied. 

2— The receiver was appointed in a suit filed by a judg¬ 
ment creditor of the National Construction Company seek¬ 
ing to reach the assets of said company. 

35 There were two decrees, in each of which the re¬ 
ceiver was vested with the title to all property, real 
and personal, belonging to the corporation. The second and 
final decree finds that defendant is utterly and hopelessly 
insolvent and directs that the assets of the corporation be 
liquidated and the proceeds divided equitably among its 
creditors. 
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i The final order directs said National Construction Com¬ 
pany and its officers to assign to the receiver all the property 
! and assets of the corporation wherever situate, but it dbes 
not appear that such assignment was executed. 

Defendant contends that plaintiff has only the rights o£ a 
i receiver appointed in ordinary chancery proceedings and 
! that under the settled rule announced by the Supreme Coiirt 
such receiver has no right to sue in a court beyond the terri¬ 
torial jurisdiction of the court making the appointment. 

This rule, announced in Booth v. Clark , 17 How. 329, has 
been adhered to since. See— 

Hale v Allison, 188 U. S. 56, 57 j 

Great Western Mining Co. v Harris, 198 U. S. 561 i 

Sterrett v Second National Bank, 248 U. S. 73 j 

Lion Bonding Co. v Karatz , 262 U. S. 77, 87 j 

Clark v Williard, 292 U. S. 112,120 j 

McCandless v Furlaud, 293 U. S. 67 
3 Beale Conflict of Laws (1935) sec. 564, p. 1584 j 

I The language of the opinion in the last mentioned case 
seems decisive on the point here involved. 

McCandless was appointed receiver in the Federal Coiirt 
for the Western District of Pennsylvania. He thereupon 
filed a petition in the Federal Court in the Southern District 
of New York for appointment as ancillary receiver, and 
having been appointed brought his suit in the latter coiirt 
to recover from certain defendants residing in that juris¬ 
diction. 

i 36 The validity of his appointment as ancillary jre- 
ceiver was first attacked on appeal. The Supreine 
Court held that was too late. In discussing the question the 
court said— 

“He (the receiver) lacked title because the order appoint¬ 
ing him did not, and could not, transfer to him the assets In¬ 
volved in the litigation. For that reason, a bill in the 
federal court for southern New York brought by the pri¬ 
mary receiver, alleged to have been duly appointed j in 
Pennsylvania and authorized to bring this suit, would h^ve 
been bad on demurrer. But this bill by the ancillary receiver, 
which alleges that he had been duly appointed by the federal 
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court for New York and authorized to bring the suit, would 
have been good on demurrer.” 

Under the decisions of the Supreme Court the proper 
practice is for the receiver to obtain an ancillary appoint¬ 
ment in the jurisdiction where suit is to be brought. In 
Lion Bonding Co. v. Karatz, 262 U. S. 87 jurisdiction was 
refused because an ancillary receiver had not been ap¬ 
pointed. 

The rights of plaintiff are not changed by the provisions 
in the orders directing that title shall vest in him and that 
the corporation shall make an assignment to him. 

In Clark v Williard, supra, it is held that a chancery re¬ 
ceiver is not entitled to sue in a foreign jurisdiction where, 
in consequence of a decree, any corporation still in being 
has made a compulsory assignment of its assets with a view 
to liquidation, and in support of this statement cites the 
foregoing cases. 

In McCandless v Furlaud it is expressly held that the court 
appointing the receiver is without power to transfer title to 
the receiver to claims which may be collected only by suit in 
another jurisdiction. 

In the present case it is not contended that the receiver is 
the successor to the corporation nor that the statutes 

37 of Florida transferred the corporation’s property to 
him. Therefore this does not come within the rule 

applied in Clark v Williard, supra, and the cases cited there¬ 
in (292 U. S. 120). 

Nor does this case come within the exception applied in 
Grant v Leach, 280 U. S. 331, 361. There the receiver was 
appointed by the Court of Common Pleas of Ohio and the 
suit w’as brought by him in the United States District Court 
for the Eastern Division of the Northern District of Ohio— 
within the territorial limits of the court appointing the re¬ 
ceiver. 

It follows that the motion to dismiss must be granted. 

January 8 1937 

JESSE C. ADKINS 
J ustice 

38 Endorsed on back: No. 6985 LeRoy Collins, Re¬ 
ceiver National Construction Co., Appellant, vs. 

John A. McDonald, Appellee Stipulation United States 
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IN THE 

®ntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1937. 


No. 6985. 


Leroy Collins, Receiver of National Construction 

Company, Appellant, 


v. 

John McDonald, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


THE FACTS. 

The appellant filed an amended bill of complaint (Ri 
7) in the court below in which he set out that he wa^ 
the Receiver of the National Construction Company^ 
a Florida corporation, having been so appointed bjf 
the United States District Court for the Northern Disf 
trict of Florida. 
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That Court passed an order on October 8, 1935, (R. 
11-15) appointing* the appellant Receiver of all of the 
debts, property and ehoses in action of the National 
Construction Company, and requiring him to give an 
appropriate bond. The Court decreed that immedi¬ 
ately upon his qualification the appellant should be 
vested with title to and was directed to take possession 
of all of the property, both real and personal, belong¬ 
ing to the corporation, and to keep the same, with 
power to sue and collect any of the corporate assets 
wherever they might be found, and with further au¬ 
thority to run the corporation and defend all actions 
that might be brought against the Company or him¬ 
self ; to use the name of the Company or his own name 
in the prosecution of any actions necessary to preserve 
the corporate organization until further order of the 
Court. The corporation and all persons were enjoined 
to surrender to the Receiver all property of the cor¬ 
poration under penalty of contempt proceedings, and 
the corporation and its officers were enjoined from dis¬ 
posing of any of the property of the Company or from 
interfering with the performance by the Receiver of 
any of his duties. In a final order entered in the same 
cause on November 21, 1935, (R. 15-19) the Court 
found that the corporation was utterly and hopelessly 
insolvent and was unable to satisfy a judgment in the 
amount of $288,031.06 previously obtained against it 
by a creditor, United States Guarantee Company, in 
the state court. The previous decree of October 8, 
appointing the appellant Receiver was continued in 
full force and the injunctions contained therein were 
made final. It was directed that all of the assets and 
resources of the corporation be liquidated and dis¬ 
posed of and that the proceeds be equitably distributed 
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among the creditors, the decree providing the manned 
of the distribution to be made, with any surplusage tb 
be held in the registry of the court for the court’s fur[ 
ther direction. It w T as further provided that all the 
title of the defendant to its assets and property of 
everv character wherever located and all its interest^ 
therein by the final decree, as well as by the previous 
order, be vested and continued in the appellant as Ref 

i 

ceiver, and the corporation, with its proper officers^ 
was directed to convey, transfer and assign to the 
Receiver all of the said property and assets which thb 
corporation might have wherever situated. All of thp 
rights and powers granted by the previous order werp 
continued in full force and effect. The appellant a& 
Receiver was directed to publish a notice to creditor^ 
of the corporation, calling their attention to the fact 
that the court had directed the liquidation and distrih 
bution of all of the assets of the corporation and tp 
call upon and notify all creditors to file any claims 
which they might have against the defendant with hint, 
under the penalty of being barred from sharing in th^ 


distribution of the corporate assets. The decree prok 
vided authority for the sale of all of the assets of the 
corporation by the Receiver and directed that the aU 
fairs of the corporation be forthwith closed up by thb 
Receiver with all due and convenient speed. 

The amended bill discloses that the appellee Johh 
McDonald, a resident of the District of Columbia, and 
President of the National Construction Company, had 
in June of 1933, as President of the National Construc¬ 
tion Company, received posession of a check drawn by 
the Treasurer of the United States (R. 9) in the surd 


of approximately $53,000.00, which was a partial pay¬ 


ment made by the United States for construction work 
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done by the National Construction Company under a 
contract with the United States. The check was cashed 
and the proceeds thereof were held by the appellee 
McDonald, but the title thereof remained in the Na¬ 
tional Construction Company and in the appellant. 
The amended bill prayed that the appellee be required 
to deliver the fund over to the appellant and to answer 
interrogatories (R. 10) designed to compel a disclosure 
of the whereabouts of the fund. 

In response to the amended bill the appellee filed a 
motion to dismiss (R. 19-20) based upon the grounds 
that the United States District Court for the Northern 
District of Florida could not acquire jurisdiction and 
that it had no power or authority to vest title in the 
appellant; that a receiver in a creditor’s suit could not 
maintain a suit in another jurisdiction; that the United 
States District Court for the Northern District of 
Florida had no jurisdiction over the proceedings in 
which it had acted and that the appellant might have 
already collected ample funds with which to pay the 
judgment obtained by a creditor and mentioned in the 
decree of the Florida court. The court below granted 
the motion to dismiss for reasons stated in an opinion 
(R. 26-29) in which it was held that the United States 
District Court for the Northern District of Florida 
had no authority to vest titled to the assets of the in¬ 
solvent corporation in the Receiver and that the Re¬ 
ceiver could not maintain a suit in this jurisdiction. 

ERRORS. 

The court below erred in so holding, since the ap¬ 
pellant is in effect the statutory successor of the cor¬ 
poration and not a mere chancery receiver in a cred¬ 
itor’s suit. The court erred in declining to follow earl- 
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ier cases in this jurisdiction in which it had been estab¬ 
lished that foreign receivers might either as a matter 
of comity or as a matter of right be accorded the privi¬ 
lege of suing in local courts. 

I 

i 

ARGUMENT. | 

j 

The trial court followed the rule laid down in Booth 
v. Clark, 17 How. 322, 15 L. ed. 164, concluding that a 
foreign receiver might not be recognized for purposes 
of suit in this District. The situation which existed 
in Booth v. Clark was materially different from the 
situation in the present case. In Booth v. Clark the 
receiver had been appointed at the instance of a judg¬ 
ment creditor, in what was in every sense a judgment 
creditor’s bill; in other words, a proceeding to effect 
an execution in equity of a judgment in favor of tjie 
plaintiff in that cause. The benefits did not inure to 
other creditors, as the court carefully pointed out, but 
on the contrary the proceeding was to the exclusion pf 
other creditors. In the instant case the decree of the 
Florida court provides for the distribution of assets 
among all creditors. 

Many of the views expressed in Booth v. Clark ho 
longer obtain. It was there commented, in discussing 
Folliott v. Ogden , 1 H. Bl. 123, that comity as recog¬ 
nized by the English courts, was never acceptable in 
these States. However, since the decision in Booth jv. 
Clark , the state courts have increasingly granted the 
comity which the English courts allowed in Folliott v. 
Ogden. 

The authority of the court to act in personam and 
compel the transfer of title from the defendant td a 
receiver is recognized in Booth v. Clark. In the pres¬ 
ent case the Florida court, acting upon that authority 
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and having jurisdiction of the defendant National Con¬ 
struction Company, by its decree transferred the title 
to all of the assets of the insolvent corporation to the 
Receiver. Among these assets is the chose in action 
which the appellant, as Receiver, seeks to enforce here. 
The trend of authority has been steadily away from 
the sweeping language of Booth v. Clark, although that 
case still remains authority in instances where a re- 
ceiver is appointed to effect an equitable execution in 
favor of a single creditor to the exclusion of all cred¬ 
itors of the debtor. 

The title of the Receiver is not to be defeated be¬ 
cause there may have been no individual officer of the 
debtor corporation within the jurisdiction of the Flor¬ 
ida court to execute a formal deed of assignment. The 
Florida court had within its jurisdiction the corporate 
entity, regardless of the presence of its officers, and 
the ultimate end of the Florida proceeding is the dis¬ 
solution of the corporate character. 

The rule of Booth v. Clark originated in a day when 
distance in this nation seemed an Insurmountable bar¬ 
rier; when local courts were zealous to safeguard the 
interests of local creditors. It has little place in mod¬ 
ern jurisprudence with the development of systems of 
transportation and communication which have made 
needless the precautions exercised in earlier days. In 
justifying the doctrine of Booth v. Clark, it is usually 
said that an ancillary receivership may be obtained. 
This, however, may not be done ex parte and in the 
present case process cannot be served on the insolvent 
corporation in this District. 

But there is no conflict between the rule of Booth v. 
Clark and the object sought to be accomplished by the 
Receiver in this case. The Receiver in this case, act- 






! 

i 
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ini? under authority of the Federal Court in Flprida, 
and in view of the provisions of the Florida statutes 
for the liquidation of corporations (set out in Appen¬ 
dix A hereof) is in effect a statutory receiver fojr the 
corporation, although it may be observed that the! stat¬ 
ute does not specify this character with so much preci¬ 
sion as may be found in the statutes of other states. 
Nevertheless the substance of the Florida statute! does 
accord to the Receiver such a character. If this jwere 
not true, debtors of the corporation in foreign states, 
such as the defendant here, might well escape the pay¬ 
ment of their debts while corporate creditors would be 
left helpless. 

The Supreme Court has recognized the authority of 
the federal courts to undertake the liquidation of! cor¬ 
porations under state statutes. As to this therq can 
be no question. Penn General Casualty Co. v. Com¬ 
monwealth of Pennsylvania, 294 U. S. 189, 79 LL ed. 
850. It was there held that the jurisdiction of the $tate 
and federal courts was concurrent for this purpose. 
The court said: 

i 

“In the present case there are outstanding in¬ 
junctions by both courts restraining any inter¬ 
ference with the property in the hands of thp in¬ 
solvent corporation, and neither the Insurance 
Commissioner nor the District Court has t^ken 
possession. The suits relate to substantially the 
same subject matter. Each sought relief by in¬ 
junction against creditors, marshalling and jcon- 
servation of the corporation assets and their liqui¬ 
dation and distribution among the creditors land 
shareholders. The jurisdiction invoked by the 
two suits was concurrent, see Harkin v. Brundage, 
supra (276 U. S. 45, 72 L. ed. 461, 48 S. Ct. 268), 
and since the bill was filed in the district court be¬ 
fore the application of the Attorney General to 
the state court, the jurisdiction of the district 
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court first attached; it has asserted this jurisdic¬ 
tion by its injunction order. Hence, it alone can 
rightfully assert control over the property and 
proceed with litigation which affects that control 
(citing cases), an d it alone can determine'how fa r 
it will permit a nv other cou rt to interfere ( citing 
cases). Its authority as a federal court to enter¬ 
tain the suit is not restricted by the procedure 
established by local statutes for the liquidation of 
insurance companies. ’ 5 

i 

The federal courts have recognized the title of for¬ 
eign receivers where such title through operation of 
the law in the state of their appointment became vested 
in them. It is in this class of cases that the instant 
proceeding falls. 

A leading case upon this point is Relf v. Bundle, 103 
U. S. 222, 26 L. ed. 337, where Relf, as superintendent 
of Insurance of Missouri, had been directed to take 
over the affairs of an insurance company under the 
Missouri statute, which provided that all assets of the 
company should vest in fee simple in the Superinten¬ 
dent upon its being declared insolvent. A proceeding 
was instituted in Louisiana to take possession of the 
assets of the company there. It was held, however, 
that title to all assets in Louisiana had passed to the 
Superintendent of Insurance in Missouri, since all per¬ 
sons who dealt with the company did so with notice 
of the limitations of its charter and the statutes which 
might be incorporated therein. Accordingly the re¬ 
ceiver of the Missouri court might properly entertain 
suit or be sued in Louisiana, he having title to the com¬ 
pany’s property. 

In Berriheimer v. Converse, 206 U. S. 516, 51 L. ed. 
1163, the court in considering the authority of a re¬ 
ceiver of a Minnesota corporation to sue in New York 
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for the enforcement of stock assessments against a 
stockholder of the corporation, concluded that the rhle 
of Booth v. Clark was not applicable. It was said: j 

“In this case the statute confers the right upon 
the receiver, as a quasi assignee, and representa¬ 
tive of the creditors, and, as such, vested with the 
authority to maintain an action. In such case we 
think the receiver may sue in a foreign jurisdic¬ 
tion.’’ | 

In case after case exceptions have been made to the 

earlv rule laid down in Booth v. Clark. See Morris v. 
* 

Hydro Electric Company, 4 Fed. Supp. 991, where the 
receivers became vested with title by operation of law 
and without the execution of a deed of assignment. 
Likewise Oliver v. Clarke, 106 Fed. 402 (C. C. A*) 
where a receiver apparently appointed in Wisconsin 
brought an action in Texas concerning land situated 
there. It was held that the receiver might maintain 
the suit since a deed to him had been executed by the 

i 

insolvent. 

Even the original rule laid down in Booth v. Clark 
as to chancery receivers has consistently met with tjhe 
disapproval of state courts. In High on Receivers, 
Fourth Edition, there is found the following observa¬ 
tion at page 280: 

“It is thus apparent that the exceptions to tjhe 
rule denying to receivers any extraterritorial right 
of action have become as well recognized as the 
rule itself, and the tendency of the courts is con¬ 
stantly toward an enlarged and more liberal policy 
in this regard. And it is believed that the dbc- 
trine will ultimately be established giving to Re¬ 
ceivers the same rights of action, in all states | of 
the Union, with which they are invested in the 
state or jurisdiction in which they are appointed. ’ ’ 


% 

A 


*S\ 


v 
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THE OPINION OF THE LOWER COURT. 

The court below based its decision (R. 26-28) on sev¬ 
eral cases which do not control in the present situa¬ 
tion. The decision in Lion Bonding & Surety Co. v. 
Karatz, 262 U. S. 77, 67 L. ed. 871, is to the effect that 
the appointment of receivers for an insurance com¬ 
pany by a federal court was improvident after the 
State Department of Trade and Commerce had taken 
over the company under an order of the state court. 

The case of Clark v. Williard, 292 U. S. 112, 78 L. ed. 
1160, held that in the absence of a determination by the 
highest court of the State of Montana, from which ap¬ 
peal had been taken in the case, as to whether or not 
the title of an Iowa liquidator of a surety company 
would be recognized, the case would be remanded to 
the state court for such a determination, with the 
pointed intimation in the opinion that the title should 
be so recognized in order to accord uniformitv and ef- 
ficiencv in the administration of the insolvent’s assets. 

The second phase of this case is found in 294 U. S. 
211, 79 L. ed. 865 ( Clark v. Williard). It was there 
noted that the Montana court had expressly recognized 
the title of the Iowa liquidator but had concluded that 
the property of the insolvent within the State of Mon¬ 
tana was subject to the prior liens of local executions. 
To the latter notion a strong disapproval may be read 
from the court’s opinion, although it was of necessity 
adopted as the Montana law. 

The receiver whose authority was questioned in 
Sterrett v. Second National Bank of Cincinnati , 248 
U. S. 73, 63 L. ed. 135, was not granted the broad au¬ 
thority which the Receiver in this case has by virtue 
of the statutes and the decree appointing him. 
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In Great Western Mining and Manufacturing Co. v. 
Harris, 198 U. S. 561, 49 L. ed. 1163, the receiver >vas 
a mere chancery receiver, with custody of the insol¬ 
vent’s assets. A suit by him in a foreign jurisdiction 
fell within the prohibition of Booth v. Clark. 

The trial Justice in this case, on the signing of j the 
final decree dismissing the amended bill of complhint 
observed that he thought himself obliged to follow the 
rule of Booth v. Clark although he felt that it was out¬ 
moded. 

The fact that no assignment was actually mad$ to 
the Receiver by the corporation offers no bar to the 
Receiver’s right. In Price v. Forrest, 173 U. S. £10, 
43 L. ed. 749, a receiver had been appointed for an 
insolvent by the Chancery Court of New Jersey. 'iThe 
insolvent had been ordered to convey and deliverj all 
things in action and evidence thereof. The insolvent 
failed to obey the order and was imprisoned for Con¬ 
tempt. He was again ordered to execute an instru¬ 
ment setting over a particular chose in action which 
was the subject matter of the litigation, but died be¬ 
fore he was able to comply with this requirement. It 
was nevertheless held that the receiver succeeded to 
the chose in action. The court said in referring to the 
action of the state court: 

“That court held that it had jurisdiction under 
the laws of the state, and as between the parties 
before it, to put into the hands of its receiver any 
chose in action of whatever nature belonging to 
Price and of which he had possession or control. 
The receiver did not obtain from Price in his life¬ 
time an assignment of his claim against the United 
States. But having full jurisdiction over him the 
court adjudged that as between Price and the 
plaintiffs who sued him the claim should not be 

i 

! 

i 

i 

i 




disposed of by him to the injury of his creditors, 
but should be placed in the hands of its receiver 
subject to such disposition as the court might de¬ 
termine as between the parties before it and as 
was consistent with law. The suit in which the 
receiver was appointed was of course primarily 
for the purpose of securing the payment of the 
judgment obtained bv Samuel Forrest in his life- 
time against Rodman M. Price. But that fact 
does not distinguish the case in principle from 
Goodman v. Niblack; for the transfer in question 
to the receiver was the act of the law, and what¬ 
ever remained, whether of property or money, in 
his hands after satisfying the judgment and the 
taxes, costs, or expenses of the receivership as 
might be ordered by the court, would be held by 
him as trustee for those entitled thereto, and his 
duty would be to pay such balance into court to 
the credit of the cause ‘to be there disposed of 
according to law’. Revision of N. J. 1876, p. 394.” 

THE LOCAL LAW UPON THIS QUESTION. 

The rule long recognized in this jurisdiction is that 

a foreign receiver may be recognized upon grounds 

of comitv and allowed to maintain an action in the 
•> 

local courts. This is in harmony with the decisions 
of at least twenty-one of the states and unquestionably 
constitutes a sound legal rule, as well as a very prac¬ 
tical one. The right to maintain the suit in each in¬ 
stance depends upon the facts of the particular case, 
since the rule of comity does not operate in instances 
where inequities or injustice might result, but accords 
privileges of suit where consistent wdth local law. 

There is contained in the appendix hereto a refer¬ 
ence to twenty-one states, together with citations of 
decisions recognizing upon grounds of comity the right 
of a foreign receiver to sue in the state court. There 
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appear to be at the present time only three states which 
follow strictly the doctrine of Booth v. Clark . We 
have been unable to locate references to the decisions! of 
other states where this question has been determined. 
The State of Florida permits foreign receivers to ^ue 
in its courts and would undoubtedly accord this privi¬ 
lege to a receiver appointed by the United States res¬ 
trict Court here. 

I 

The authorities in this jurisdiction have recognized 
the right of a foreign receiver commencing with Barley 
v. Giftings, 15 App. D. C. 427. In that case a receiver 
of a Virginia corporation appointed by the courts | of 
that State was permitted to file an intervening petition 
in an equity proceeding pending in the Supreme Cohrt 
of the District of Columbia for the purpose of effect¬ 
ing a receivership of the same corporation in the local 
courts. It was said in the opinion, at page 439: 

j 

4 ‘There seems to be no controlling reason why 
the courts of this jurisdiction, exercising a soutid 
discretion in the application of the rules of inter¬ 
state comity, should not, upon application, permit 
interventions and suits by receivers appointed iby 
State courts, where important interests of credit¬ 
ors and others would be subserved, and when,! to 
do so, would not contravene the policy of lo<feal 
laws or be detrimental to the interests of domestic 
creditors. 

“Whatever may have been the doctrines of ear¬ 
lier days, the decided tendency of later decisions 
is towards the maintenance of the views aboive 
expressed.” 

j 

It is also to be noted that in that case the court di¬ 
rected the allowance of claims of all creditors in the 
local proceedings whether resident or non-resideht, 
and this notion has been now advanced to the point 
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where assets are usually returned by the court of the 
ancillary administration to the court of the domiciliary 
administration in order that all creditors everywhere 
may share on a like basis. 

In Jenkins v. Purcell, 29 App. D. C. 209, a receiver 

had been appointed in the Virginia court to take over 

the assets of an insolvent. The receiver pursuant to 

his authority undertook to sell certain of the insol- 
% 

vent’s assets and brought them to the District of Co¬ 
lumbia to deliver to the purchaser. They were seized 
in the District upon a writ of attachment issued at the 
instance of one of the insolvent’s creditors. The court 
quashed the writ, recognizing the interest of the for¬ 
eign receiver. Referring to the Virginia receiver, it 
was said at page 218: 



“He did not come into this jurisdiction, and seek 
to remove property located here to a foreign juris¬ 
diction. He did not come into this jurisdiction to 
assert title to property located hex£^JJL_vii±qe_^f a 
forei gn appo i ntment that had no extra territorial 
effeci^nd Jthat could jCLQt~therefore, vest property 
in him that was outside the jurisdiction of his ap¬ 
pointment. On the contrary, as previously stated, 
he came here vested with the legal custody and 
control of property that concededly passed to him 
within the jurisdiction of his appointment.” 


In Union Savings Bank v. Carnegie Trust Company , 
37 App. D. C. 548, a local creditor attempted to seize 
the proceeds of a promissory note which had been for¬ 
warded to this District for collection by the Superin¬ 
tendent of Banks of the State of New York. The note 
constituted an asset of the Carnegie Trust Company 
which had been taken over by the Superintendent of 







Banks for the purpose of liquidating its assets. Tlie 
court concluded: 

i 

‘ 4 Conceding, as we must, that the debt evidenced 
by this Smith note would have been subject to at¬ 
tachment or trustee process in this District prior 
to the act of the Superintendent of Banks in thus 
taking possession of said note (Chicago, R. I. & P. 
R. Co. v. Sturm, 174 U. S. 710, 43 L. ed. 1144, 
19 Sup. Ct. Rep. 797), we think the case is gov¬ 
erned by a different rule from that controlliiig 
tangible property located outside the jurisdiction 
of the receiver. This credit, being at the situs Of 
the domicile o f t he Carnegie Trusr~Company, \ 
passodrdrrtFe^ustq^^f'^lre"STTpeTTntendont of 
Banks because'the IVe w York law_so provided, arid 
it thereupon7'by'7fp¥rafTon ofTaw, came under the / 
doffiiiTion~ and control of said Superintendent.;'' 
Upon the ceasing of the dominion of the tru^t 
company over this note, and the transfer of thht 
dominion to the Superintendent, the power to levy 
by garnishee process on the debt at the residence 
of the debtor in this Distr ict wa s] destroyed. Sge 
King v. (Jross, l7o U. S. 39b, 44 L. ed. 211, 20 Sujp. 
Ct. Rep. 131.” 

In Lyon v. Russell, 41 App. D. C. 554, a receivership 
proceeding had been instituted in the Virginia courts 
for a Virginia corporation. A subsequent bankruptcy 
proceeding was instituted in this District and the trus¬ 
tee in bankruptcy entered into a contest with the Vir¬ 
ginia receiver for the property located here, challeng¬ 
ing the right of the Virginia receiver to assets in this 
jurisdiction. It was said: 

I 

“It is suggested that the title of the receiver to 
the personal property located in this jurisdiction 
is not one that should be respected here. Had the 
Virginia court, in the exercise of its jurisdiction, 
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directed the corporation to transfer this property 
to its receiver, the court s of thi s jurisdiction, in 
the circumstances of thi s case, w ould have recog¬ 
nized ail'd profecfed thUHflelliu s ~acqu i re d. Oliver 
v. Clarke, 4o 0. 0. "A. 360, Tdbd^ed. 402.~ See also 
Great Western Min. & Mfg. Co. v. Harris, 198 
TJ. S. 561, 49 L. ed. 1163, 25 Sup. Ct. Rep. 770. Is 
the title of the recei ver anv less secure be cause 
the corpora tion voluntarily surren dered the prop¬ 
erty to him? WTTThmk not. Heisji&tJaere seek¬ 
ing to obtain title to_projierty within this juris¬ 
diction by reason pi his, foreign appointment. He 
is merely attempting to retain a titleJegally ac- 
quired^andjip. reason has~ been" "made to appear 
why thaFTitle should not be respected. Jenkins v. 
PuVcelTj^C^prDr'C. 209, & L B. A. (N. S.) 1074; 
Union Sav. Bank v. Carnegie Trust Co., 37 App. 
D. C. 548.’ 9 

In Phillips v. Noel Construction Co., 49 App. D. C. 
379, both contesting parties were receivers, having 
been appointed by the courts of different states. They 
were each claiming a fund in the Treasury. It was 
held that the local courts would recognize them for the 
purpose of the suit. The receivers of the surety who 
were claiming the fund had an equitable interest in 
it, having paid labor and materialmen under a con¬ 
tractor’s bond, while the receivers for the contractor, 
who were statutory receivers, had the legal title to the 
fund. The fund was awarded to the receivers of the 
contractor, it being noted that the court of their ap¬ 
pointment would effect a proper distribution of the 
fund between rival claimants. The action taken in that 
case was founded upon principles of comity. 
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CONCLUSION. 


No valid reason can be shown as to whv the suit 
instituted here should not be sustained. It has the 
sanction of previous decisions of this Court. The Re¬ 
ceiver seeks to obtain from an officer of an insolvent 
corporation a fund belonging to the corporation and 
withheld by the officer. The corporate fiction and its 
constant use in interstate operations becomes more 
and more the instrument through which frauds are 
practiced and this to a considerable extent because jof 
legal complexities thrown up around it. In a cajse 
such as the present where there are no local creditors 
concerned, every reason militates to support the ap¬ 
pellant’s suit. It is submitted that the decision of the 
court below should be reversed. 


Respectfully, 

Bynum E. Hinton, 
Alexander M. Heron, 
Julian B. Heron, 
Attorneys for Appellant. 
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APPENDIX A. 

Compiled Gen. Laws of Fla. 1927 
Corp. Laws of 1925 

Fourth Division—Title III, Chapter IV 
Article 13 —Dissolution 
****** 



“When any corporation under this chapter shall be 
dissolved or cease to exist in any manner whatever, the 
circuit court sitting in chancery on application of any 
creditor or stockholder of such corporation, at any 
time, may either continue such directors, trustees as 
aforesaid, or appoint one or more persons to be receiv¬ 
ers of and for such corporation, to take charge of the 


estate and effects thereof, and to collect the debts and 
property due and belonging to the corporation, with 
power to prosecute and defend in the name of the cor¬ 
poration, or otherwise, all such suits as may be neces¬ 
sary or proper for the purpose aforesaid, and to ap¬ 
point an agent or agents under them, and do all other 
acts which might be done by such corporation, if in be¬ 
ing, that mav be necessarv for the final settlement of 
the unfinished business of the corporation; and the 
powers of such trustees or receivers may be continued 
as long as the circuit court shall think necessary for the 
purposes aforesaid.’’ 


6575— 


“The circuit court sitting in chancery shall have 
jurisdiction of said application and of all questions 
arising in the proceedings thereon, and may make such 
orders and decrees and issue injunctions therein as jus¬ 
tice and equity shall require.” 

6576— 

“The said trustee or receivers after payment of all 
allowances, expenses and costs, and the satisfaction of 
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all special and general liens upon the funds of the Cor¬ 
poration to the extent of their lawful priority, shall pay 
the other debts due from the corporation, if the fupds 
in their hands shall be sufficient therefor, and if hot, 
they shall distribute the same ratably among all jthe 
creditors who shall prove their debts in the manper 
that shall be directed by an order or decree of the court 
for that purpose; and if there shall be any balance re¬ 
maining after the payment of such debts and necesskry 
expenses (or the making of adequate provisions there¬ 
for), they shall distribute and pay the same to knd 
among those who shall be justly entitled thereto, j as 
having been stockholders of the corporation, or their 
legal representatives. ” 


6577— 

i 

“If any corporation organized under this Chapter 
becomes dissolved by the expiration of its charter or 
otherwise, before final judgment obtained in any action 
pending or commenced in any court of record of this 
State, against any such corporation, the said action 
shall not abate bv reason thereof, but the dissolution 
of the said corporation being suggested upon the Rec¬ 
ord, and the names of the trustees or receivers of said 
corporation being entered upon the record, and notiice 
thereof served upon said trustees or receivers, oil if 
such service be impracticable upon the counsel of ijec- 
ord in such case, the said action shall proceed to final 
judgment against the said trustees or receivers by the 
name of the corporation.” 








| 
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APPENDIX B. 

The following states in the decisions noted have ap¬ 
proved the recognition of foreign receivers for pur¬ 
poses of suit upon the basis of comity: 

California 

Wright v. Phillips, 60 Calif. Appeals 578, 213 Pac. 
288, 1923; 

Ward v. Pacific Mutual Life Insurance Companv, 
135 Calif. 235, 67 Pac. 124, 1901. 

Florida 

Richardson v. Southern Florida Mortgage Co., 102 
Fla. 313, 1931. 


Indiana 

Metzner v. Bauer, 98 Ind. 425, 1884. 

Kentucky 

Johnston v. Rogers, 19 Ivv. L. R. 1272, 43 S. W. 
234, 1897; 

Hallam v. Ashford, 24 Kv. L. R. 870, 70 S. W. 197, 
1902. 

Michigan 

Pontiac Trust Company v. Newell, 266 Mich. 490; 
254 N W 178 1934* 

Baldwin v. Circuit Judge, 101 Mich. 119, 1894. 
Minnesota 

Comstock v. Frederickson, 51 Minn. 350, 53 N. W. 
713, 1892; 

Stevens v. Tilven, 122 Minn. 250, 1913. 

Missouri 

Weil v. Bank of Burr Oak, 76 Mo. App. 34, 1898; 
Robertson v. Stead, 135 Mo. 135, 1896. 
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New Hampshire 

Tompkins v. Blakery, 70 N. H. 584, 1900. j 

i 

i 

New Jersey 

Hurd v. City of Elizabeth, 41 N. J. Law 1,1879. 

I 

New York 

Hoyt v. Thompson, 5 N. Y. 320, 1851; j 

Mabon v. Ongley Electric Co., 156 N. Y. 196, 1898; 
Union Guardian Trust Co. v. Broadway National 
Bank, 138 Misc. 16, 1930. 

i 

i 

i 

North Carolina 

Van Kempen v. Latham, 195 N. C. 389,1928. 

Ohio ! 

Bank v. McLeod, 38 Ohio State, 174, 1882; 

State v. Crabbe, 114 Ohio State, 504, 151 N. E. 755, 
1926. 

i 

! 

Pennsylvania 

Bagby v. Atlantic, Mississippi & Ohio Railroad^ 86 
Penn. State, 291, 1878. 

’ i 

! 

South Carolina 

Wilson v. Keels, 54 S. C. 545, 1898. 

j 

South Dakota I 

Small v. Smith, 14 S. D. 621, 86 N. W. 649, 1901; 
Cole v. Sassenberrv, 56 S. D. 595, 230 N. W. 22, 
1930. * j 

Tennessee 

Hardee v. Wilson, 129 Tenn. 511, 1914. 



Vermont 

Insurance Company v. Wright, 55 Vermont 526, 
1883. 

West Virginia 

Shull v. Fidelity & Guaranty Company, 81 West 
Va. 184, 1917; 

Grogan v. Egbert, 44 West Va. 75, 1897. 
Wisconsin 

Parker v. Stoughton Mill Company, 91 Wise. 174, 
1895. 

Wyoming 

Continental Oil Co. v. American Co-op. Ass’n, 31 
Wyoming 433, 228 Pac. 503, 1924. 
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IN THE 


I 
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Sintteb States Court of Appeals: 

FOR THE DISTRICT OF COLUMBIA 

April Term, 1937 | 


No. 6985 


LeRoy Collins, Receiver of National Construction 

Company, Appellant , 


v. 

John McDonald, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 

i 

i 


STATEMENT OF FACTS. 

Suit was commenced by a bill in equity filed in tjie 
lower court and later an amended bill was filed, which 
merely corrected clerical errors in the original bill. 

Process was issued and return made by the Marshal 
in the following language: 

“ Served a copy of the within on said John Mc¬ 
Donald by leaving said copy at 4705 Colorado Aye. 
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N. W. Washington, D. C. being the usual place of 
abode of said John McDonald, with Mrs. John Mc¬ 
Donald an adult resident there and the wife of the 
said McDonald, Feb. 24,1936 as directed by Plain¬ 
tiff’s Attorney, John B. Colpoys, U. S. Marshal 
in and for the District of Columbia. By M. E. 
Broderick Deputy Marshal. B.” (R 5) 

Petitioner thereupon filed his motion to quash at¬ 
tempted service and to vacate return thereof, appear¬ 
ing specially (R. 5), and this motion was overruled on 
April 17,1936 (R. 7). 

A motion to dismiss the bill was then filed contain¬ 
ing exactly the same grounds as the later motion to 
dismiss the amended bill hereinafter mentioned with a 
further ground in addition thereto not now material 
(R. 19-20). This motion was sustained, the Court fil¬ 
ing a memorandum (R. 26-8). 

Thereupon, an amended bill of complaint was filed 
which, as stated, differs from the original bill only in 
that it corrected certain clerical errors appearing in 
the original. 

The defendant moved to dismiss the amended bill 
(R. 19-20) and upon said motion a final decree of dis¬ 
missal was passed (R. 20-21). 

Both the original and amended bills assert that the 
plaintiff sues as Receiver of the National Construc¬ 
tion Company appointed by the United States District 
Court for the Northern District of Florida and by it 
vested with the title to and directed to take possession 
of all of its property, having been authorized to prose¬ 
cute such actions as he might find necessary and proper 
in any jurisdiction whatsoever, copies of the court or¬ 
ders being attached as an exhibit; that both orders 
were entered in the case of United States Guarantee 
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Company against National Construction Company, ahd 
reference to the said copies of orders discloses tliat 
the suit was a judgment creditor’s bill brought in tjie 
Northern District of Florida upon a judgment obtained 
in the State Court sitting in Dade County which is in 
the Southern District of Florida. 

The motion to dismiss was based upon several 
grounds, namely; (1) The United States District Court 
for the Northern District of Florida had not and coiild 
not acquire jurisdiction to pass the decrees which con¬ 
stitute the exhibit to the bill; (2) The said Court had 
no jurisdiction, power or authority to vest title in fjhe 
receiver; (3) A receiver in a creditor’s suit cannot be 
vested with the authority to maintain and cannot main¬ 
tain a suit in another jurisdiction; (4) The proceed¬ 
ings in the Federal Court for the Northern District 
of Florida concern the internal affairs of the National 
Construction Company of which that Court could hot 
acquire jurisdiction, the appropriate state court beipng 
the only one to which resort could be had for the pur¬ 
pose, and (5) For aught that appears in the bill the 
plaintiff may have already collected ample funds with 
which to pay the judgment which is the basis of the spit 
in the Florida Federal Court. (R. 20) i 

The motion to quash attempted service and to vacate 
return thereof was based upon the grounds that faints 
sufficient to give the Court jurisdiction over the defen¬ 
dant do not appear of record, no fact appears to show 
that any attempt was made to serve the defendant per¬ 
sonally, personal service was not made but is essen¬ 
tial under the Constitutional guaranties of due process 
of law, and the statement of the return that No. 4^05 
Colorado Ave. N. W., Washington, D. C., is the usual 
place of abode of the defendant is a mere conclusion 
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and is untrue (R. 5). This motion to quash, as already 
stated, was overruled by the Court. (R. 7.) 

The third ground of the motion to dismiss was the 
basis of the lower court’s decree dismissing the bill 
though the second ground was referred to incidentally 
in the opinion, and they constitute the body of the ap¬ 
pellant’s argument. They will, therefore, be the first 
subject considered herein, but since if the decree below 
was right upon any ground, whether that assigned by 
the Court or not, it is necessary to consider also the 
other grounds of the motion to dismiss and as well the 
grounds of the motion to quash. 

The case, therefore, presents for consideration the 
following. 


POINTS AND AUTHORITIES. 

I. A receiver of a foreign jurisdiction cannot main¬ 
tain a suit in this jurisdiction, and the United States 
District Court for the Northern District of Florida had 
no jurisdiction, power or authority to vest title in the 
appellant. 

II. The Florida Federal Court had not and could not 
acquire jurisdiction in the premises. 

III. The proceedings of the Florida Federal Court 
concern the internal affairs of the National Construc¬ 
tion Company of which that Court could not acquire 
jurisdiction, the appropriate State Court being the 
only one to which resort could be had for the purpose. 

IV. The appellant may have already collected ample 
funds with wdiich to pay the judgment wdiich is made 
the basis of suit in the Florida Federal Court. 

V. The motion to quash should have been granted. 




I 


i 

i 

! 

i 
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I 
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A receiver of a foreign jurisdiction cannot maintain 
a suit in this jurisdiction, and the United States Dis¬ 
trict Court for the Northern District of Florida had no 
jurisdiction, power or authority to vest title in the 
appellant. 


The Supreme Court of the United States has helci in 
a number of cases that a receiver of one jurisdiction 
cannot bring suit in another even where the order of 
his appointment in specific terms so authorizes ^nd 
assumes to convey title to him, but an ancillary receiver 
must be appointed for the purpose; he has no extra¬ 
territorial power, none which the court appointing him 
can confer to enable him to go into a foreign jurisdic¬ 
tion to take possession of the debtor’s property of to 
bring suit, and this is true whether the receiver be ap¬ 
pointed under the rules and practice of chancery or 
under the express terms of a statute; the receiver’s 
right to sue in a foreign jurisdiction is not recognjzed 
upon principles of comity and the court of his appoint¬ 
ment can clothe him with no power to exercise his offi¬ 
cial duties by specifically instructing him to do so, as¬ 
suming to confer title upon him or requiring the defen¬ 
dant to make conveyance of assets to him. The bnly 
exception to these rules is where the receiver has title, 
as in the case of a statutory successor, and statutes 
such as those of Florida set out in the appendix to the 
appellant’s brief do not transfer title to the receiver. 
Even compulsory assignment made to a receiver udder 
the coercion of a court decree will not permit him to 
sue in another jurisdiction. See cases cited in opinion 
of the lower court. Post p. 7. 
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The foregoing statements have not been overruled 
or explained away by any subsequent decision of the 
Court. Hale v. Allinson, 188 U. S. 56. 

If the powers of a receiver are to be enlarged such 
enlargement should come from legislation and not 
from judicial action. 

Great Western, etc. Co. v. Harris , 198 U. S. 561 

Sterrett v. Second National Bank, 248 U. S. 73. 

The opinion of the lower Court correctly states the 
facts of the case and the law upon this point (R 26-8). 

We quote from that opinion as follows: 

“The receiver was appointed in a suit filed by a 
judgment creditor of the National Construction 
Company seeking to reach the assets of said com¬ 
pany. 

“There were two decrees, in each of which the 
receiver was vested with the title to all property, 
real and personal, belonging to the corporation. 
The second and final decree finds that defendant 
is utterly and hopelessly insolvent and directs that 
the assets of the corporation be liquidated and the 
proceeds divided equitably among its creditors. 

“The final order directs said National Construc¬ 
tion Company and its officers to assign to the re¬ 
ceiver all the property and assets of the corpora¬ 
tion wherever situate, but it does not appear that 
such assignment was executed. 

“Defendant contends that plaintiff has only the 
rights of a receiver appointed in ordinary chan¬ 
cery proceedings and that under the settled rule 
announced by the Supreme Court such receiver 
has no right to sue in a court beyond the territorial 
jurisdiction of the court making the appointment. 

“This rule, announced in Booth v. Clark, 17 
How. 329, has been adhered to since. See— 

Hale v. Allinson , 188 U. S. 56, 57 

Great Western Mining Co. v. Harris , 198 U. S. 

561 
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Sterrett v. Second National Bank, 248 U. S. 73 
Lion Bonding Co. v. Karatz, 262 U. S. 77, 87 
Clark v. Williard, 292 U. S. 112, 120 
McCandless v. Furlaud, 293 U. S. 67 
3 Beale Conflict of Laws (1935) sec. 564, p. Ip84. 

“The language of the opinion in the last hien- 
tioned case seems decisive on the point her^ in¬ 
volved. 

“McCandless wns appointed receiver in the 
Federal Court for the Western District of Penn¬ 
sylvania. He thereupon filed a petition in the 
Federal Court in the Southern District of |7ew 
York for appointment as ancillary receiver, and 
having been appointed brought his suit in the lat¬ 
ter court to recover from certain defendants re¬ 
siding in that jurisdiction. 

“The validity of his appointment as ancillary 
receiver was first attacked on appeal. The Su¬ 
preme Court held that was too late. In discussing 
the question the court said— 

“ ‘He (the receiver) lacked title because the 
order appointing him did not, and could not, trans¬ 
fer to him the assets involved in the litigation. For 
that reason, a bill in the federal court for south¬ 
ern New York brought by the primary receiver, 
alleged to have been duly appointed in Pemisyl- 
vania and authorized to bring this suit, would have 
been bad on demurrer. But this bill by the ajicil- 
lary receiver, which alleges that he had been duly 
appointed by the federal court for New York and 
authorized to bring the suit, would have been good 
on demurrer/ 

“Under the decisions of the Supreme Coun the 
proper practice is for the receiver to obtaifi an 
ancillary appointment in the jurisdiction where 
suit is to be brought. In Lion Bonding Co. v. 
Karatz, 262 U. S. 87 jurisdiction was refused be¬ 
cause an ancillary receiver had not been appointed. 

“The rights of plaintiff are not changed by the 
provisions in the orders directing that title $hall 
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vest in him and that the corporation shall make an 
assignment to him. 

“In Clark v. Williard, supra, it is held that a 
chancery receiver is not entitled to sue in a foreign 
jurisdiction where, in consequence of a decree, any 
corporation still in being has made a compulsory 
assignment of its assets with a view to liquidation, 
and in support of this statement cites the fore¬ 
going cases. 

“In McCandless v. Furlaud it is expressly held 
that the court appointing the receiver is without 
power to transfer title to the receiver to claims 
which may be collected only by suit in another 
jurisdiction. 

“In the present case it is not contended that the 
receiver is the successor to the corporation nor 
that the statutes of Florida transferred the cor¬ 
poration’s property to him. Therefore this does 
not come within the rule applied in Clark v. Wil- 
liard, supra, and the cases cited therein. (292 U. S. 
120 ) 

“Nor does this case come within the exception 
applied in Grant v. Leach, 280 U. S. 331, 361. There 
the receiver was appointed by the Court of Com¬ 
mon Pleas of Ohio and the suit was brought by him 
in the United States District Court for the East¬ 
ern Division of the Northern District of Ohio— 
within the territorial limits of the court appointing 
the receiver.” 

A Federal Court cannot act, and cannot authorize its 
receiver to act, beyond its own territorial boundaries. 

In Primos Chemical Co. v. Fulton Steel Corporation , 
254 Fed. 454, 458, 460 et seq ., the Court said: 

“The Circuit Court (now District Court) of each 
judicial district sits within and for that district, 
and its jurisdiction as a general rule is bounded 
by its local limits (Citations).” 
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And it was accordingly held that a receiver’s power 
is only coextensive with that of the court which ap¬ 
pointed him and cannot be asserted beyond the terri¬ 
torial jurisdiction of such court; that a receiver ap¬ 
pointed by the District Court for the Southern District 
of New York has no power or authority even in the 
Northern District of that same state; that even though 
a corporation located in the Northern District admits 
the jurisdiction of the District Court for the Southern 
District, the latter court is nevertheless without juris¬ 
diction and the appointment of a receiver by it is void. 

See, also Chapman v. First National Bank, 37 
Fed. (2d) 105. 

I 

The Florida Federal Court clearly exceeded its jur¬ 
isdiction by attempting to confer upon the appellant 
authority not in the general course of equity but con¬ 
tained solely in the Florida statutes and by them lifn- 
ited to the State Circuit Courts, including the vesting 
of title in the receiver and instructing him to bring 
suit in other jurisdictions which is not authorized e'vjen 
by the State statute. 

These views seem to be the law of Florida as op¬ 
pressed by the Circuit Court of Appeals for the Fifth 
Circuit which includes that State and also by the Flor¬ 
ida Supreme Court. 

In Bank of Bay Bis cay ne v. Hawkins, et al, 42 FOd. 
(2d) 209, the Federal Court for the Southern District 
of Florida appointed a receiver for a state bank not¬ 
withstanding the Florida law providing for its liquida¬ 
tion by the State Comptroller, and its action in so 
doing was reversed on the ground that “the laws of 
Florida provide an orderly method of liquidating the 
affairs of an insolvent state bank.” Likewise here, 
the laws of Florida provide an orderly method of liqui- 
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dating by its circuit courts the affairs of a corporation 
which shall be dissolved or cease to exist, and its state 
courts are the only one having authority to dissolve a 
state corporation. See Appendix A to Appellant’s 
Brief, pp. 18-19. 

Amos, Comptroller v. Trust Company of Philadel¬ 
phia, 54 Fed. (2d) 286, was a similar case in wdiich the 
Federal Court for the Southern District of Florida ap¬ 
pointed a receiver for numerous properties and re¬ 
moved the conventional trustee, pending the hearing in 
which suit the State Comptroller took possession of 
the affairs and assets of the trust company and in¬ 
tervened in the cause, asserting his exclusive right 
under the Florida statute, which right was denied by 
the trial court but recognized by the appellate court in 
its decree of reversal, pointing out that the statutes of 
Florida contain elaborate provisions for the organiza¬ 
tion, regulation and liquidation of banks through the 
Comptroller, just as those same statutes do with re¬ 
spect to corporations generally through the State Cir¬ 
cuit Courts. 

See also: 

i 

State ex rel Dade Security Co. v. Barnes et ad, 
(Fla.) 128 So. 860. 

State ex rel Landis v. Circuit Court, (Fla.) 135 
So. 866. 

APPELLANT’S BRIEF. 

The Appellant’s Brief asserts (p. 5) that the situa¬ 
tion in Booth v. Clark, 17 How. 329, was materially dif¬ 
ferent from that which exists here, because there the 
receiver had been appointed at the instance of a judg¬ 
ment creditor to effect an execution in equity of a judg¬ 
ment in favor of the plaintiff, while here the decree of 
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the Florida Federal Court provides for the distribu¬ 
tion of assets among all creditors. That Court, how¬ 
ever, was without power so to do. Supra, pp. 5-10, pbst 
pp. 24-30. Furthermore, the present is also one b jr a 
judgment creditor to effect an execution in equity of 
a judgment in favor of the plaintiff. 

In Booth v. Clark, however, the Court specifically 
pointed out that the receiver “is appointed in behalf 
of all parties, and not of the complainant or defendant 
only. He is appointed for the benefit of all parties 
who may establish rights in the cause’’ (17 How. 3^1). 

The doctrine of Booth v. Clark has been applied to 
a suit by a receiver in another state who had been ap¬ 
pointed in a suit brought by a judgment creditor on 
behalf of himself and all other creditors against the de¬ 
fendant company and all of its stockholders for jthe 
purpose of enforcing the stockholders’ liability to |the 
creditors as provided by State statute, the receiver 
having been specifically instructed by the decree of ap¬ 
pointment to institute such suit in the foreign juris¬ 
diction ( Hale v. Allins on, 188 U. S. 56); to a suit for 
receivership and dissolution of an insolvent corpora¬ 
tion, identical with the instant suit ( Sterrett v. Second 
National Bank, 248 U. S. 73; Lion Bonding <& Sutety 
v. Karatz, 262 U. S. 77). | 

The appellant further asserts (p. 5) that many of the 
views expressed in Booth v. Clark no longer obtain and 
the state courts have increasingly granted the coipity 
which the Supreme Court there denied. 

Not onlv did Booth v. Clark declare that comitv does 
not apply in such cases, but the argument having tyeen 
made in Hale v. Allison, 188 U. S. 56, that Booth v. 
Clark if not overruled had at least been shaken in prin¬ 
ciple “by the decisions as to the comity which is 
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to prevail among the different states to permit such an 
action by a receiver outside the jurisdiction of the 
State of his appointment”, the Supreme Court over¬ 
ruled such contention, saying, “We do not think any¬ 
thing has been said or decided in this court which de- 
strovs or limits the controlling authoritv of that case,” 
and in Great Western, etc. Co. v. Harris, 198 U. S. 561, 
it is said: i1 The decision in Booth v. Clark rests upon 
the principle that the receiver’s right to sue in a for¬ 
eign jurisdiction is not recognized upon principles of 
comity. ’ ’ 

“ Since the decision of this Court in Booth v. 
Clark, 17 How. 322, it is the settled doctrine in fed¬ 
eral jurisprudence that a chancery receiver has no 
authority to sue in the courts of a foreign juris¬ 
diction to recover demands or property therein 
situated.” 

Sterrett v. Second Natioyial Bank, 248 U. S. 73, 
76. 

“If the powers of a chancery receiver in the 
federal courts should be extended so as to author¬ 
ize suits beyond the jurisdiction of the court ap¬ 
pointing him, to recover property in foreign jur¬ 
isdictions, such enlargement of authority should 
come from legislative and not judicial action.” 

“ Great Western, etc. Co. v. Harris, 198 U. S. 
561, 577; 

Sterrett v. Second National Bank, 248 U. S. 73. 

It is further argued (pp. 5-6) that the authority of 
the Court to act in personam and compel the transfer 
of title from the defendant to a receiver is recognized in 
Booth v. Clark, and that the Florida Federal Court did 
by its decree transfer to the appellant as receiver the 
title to all of the assets of the defendant corporation. 
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This is a new point raised by the appellant for th^ first 
time, and in face of the declaration of the lower court 
that, “In the present case it is not contended thht the 
receiver is successor to the corporation nor that the 
statutes of Florida transfer the corporation’s property 
to him (R. 28).” j 

“The first assignment of error presents a question 
not submitted to the Court below. Hence, it i£ not 
properly before us for consideration.” 

U. S. ex rel Laws v. Davenport, 34 App. D. C. 

502, 505. | 

Washington Utilities Co. v. Wadley, 44 Ajjp. D. 
C. 176, 182. 

Cohen v. Cohen, 47 App. D. C. 129, 133. | 

But even if open to the appellant here, the present 
contention is utterly devoid of merit. As said in the 
opinion below, “the rights of plaintiff are not changed 
by the provisions in the orders directing that title shall 
vest in him and that the corporation shall make hn as¬ 
signment to him.” (R. 28.) 

“A compulsory assignment to a receiver, made 
in consequence of a decree, does not confer such 
title as will support a suit in another jurisdic¬ 
tion.” | 

Clark v. Williard, 292 U. S. 112, 120. j 

“He has no extraterritorial power of official ac¬ 
tion; none which the court appointing liini can 
confer, with authority to enable him to go into a 
foreign jurisdiction to take possession of the debt¬ 
or’s property; none which can give him, upoh the 
principle of comity, a privilege to sue in a foreign 
court or another jurisdiction.” (Italics ours) 

Booth v. Clark, 17 How. 322, 338. 

Barley v. Gittings, 15 App. D. C. 427. 
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Hale v. Allinson, 188 U. S. 56. 

Peoples National Bank v. Saville, 25 App. D. C. 

139. 

Sterrett v. Second National Bank, 248 U. S. 73. 

“The Court of his appointment can clothe him 
with no power to exercise his official duties beyond 
its jurisdiction.’’ 

Great Western etc. Co. v. Harris, 198 U. S. 561. 

“The order appointing him did not, and could not, 
transfer to him the assets involved in the litiga¬ 
tion.” 

McCandless v. Furlaud, 293 U. S. 67. 

See, also, Lion Bonding & Surety Co. v. Karats, 

262 U. S. 77. 

It is attempted to sweep aside the pronouncements 
of the Supreme Court ( Sterrett v. Second National 
Bank, 248 U. S. 73; Lion Bonding & Surety Co. v. 
Karats, 262 U. S. 77; McCandless v. Furlaud, 293 U. S. 
67) that an ancillary receivership must first be ob¬ 
tained, by counsel’s assertion (p. 6) that such a re¬ 
ceivership cannot be had ex parte and in the present 
case process cannot be served on the insolvent corpo¬ 
ration in this District. Not only does nothing appear 
of record to support the assertion of fact nor is au¬ 
thority cited for the alleged legal principle but the in¬ 
ability to comply with the law does not justify a depar¬ 
ture therefrom. 

Patton v. Texas <& Pacific Railway Co., 179 U. S. 

658, 664. 

It is argued (pp. 6-7) that the appellant is in effect 
a statutory receiver for the corporation in view of the 
Florida statutes quoted in the appendix. This conten¬ 
tion has been fully answered by what has been already 







said. It was made and overruled in Sterrett v. Second 
National Bank, 248 U. S. 73, with reference to a statute 
substantially identical with the present. 

Penn General Casualty Co. v. Pennsylvania, 294 U. 
S. 189 (pp. 7-8) is not a case in which a receiver^ at¬ 
tempted to bring suit beyond the territorial jurisdic¬ 
tion of the court of his appointment. It is cited byithe 
appellant as authority for the proposition that |the 
Federal Courts have authority to undertake the liqui¬ 
dation of corporations under State statutes, but it! af¬ 
fords no support for that contention. It involved a 
conflict of jurisdiction between State and Federal 
Courts, the Federal Court having undertaken the liqui¬ 
dation by receivership of a Pennsylvania insurance 
company, and the State Court having undertaken j the 
liquidation and dissolution of the same corporation. 
The Supreme Court recognized, as did the lower fed¬ 
eral Court, that the latter had no jurisdiction over!the 
question of dissolution, and the Supreme Court j de¬ 
clared that (p. 198) even though the jurisdiction of j the 
Federal Court had first attached “the State court Was 
not without powder to designate the Insurance Comihis- 
sioner as a vehicle of the State authority to control! the 
property whenever that could lawfully be done. While 
it is often said that of two courts having concurrent 
jurisdiction in rem, that one first taking possession! ac¬ 
quires exclusive jurisdiction, (Citations) it is exclusive 
only so far as its exercise is necessary for the appro¬ 
priate control and disposition of the property. Xhe 
jurisdiction does not extend beyond the purpose I for 
which it is allowed, to enable the court to exercisie it 
appropriately and to avoid unseemly conflicts. (Ci¬ 
tations) The other court does not thereby lose its 
power to make orders w T hich do not conflict with j the 





16 


authority of the court having jurisdiction over the con¬ 
trol and disposition of the property. (Citations). 

“ * * * The confirmation bv the Court of Common 

•> 

Pleas of the right of the Insurance Commissioner to 
liquidate the company did not infringe the authority of 
the district court to make appropriate disposition of 
the property.” 

The Supreme Court recognized the right of a Fed¬ 
eral Court to proceed under general principles of 
equity regardless of the fact that there was a state 
statute providing for liquidation by State courts, and 
in this connection it distinctly said (p. 197): “Its au¬ 
thor it v as a Federal Court to entertain this suit is not 
restricted by the procedure established by local stat¬ 
utes for the liquidation of insurance companies. The 
jurisdiction conferred on the district courts by the 
Constitution and laws of the United States cannot be 
affected by state legislation,” and in Mississippi Mills 
v. Cohn, et al, 150 U. S. 292-4, it is said to be well settled 
that the jurisdiction of the Federal Courts is neither 
enlarged nor diminished by state legislation, while in 
Middletown National Bank v. Toledo, etc. Railway Co., 
194 U. S. 394, it is declared that action such as was 
here taken in the Florida Federal Court is improper. 
“By the terms of the Ohio statute, properly construed, 
the remedy must be pursued in the courts of that 
state.” 

In Relf v. Rundle, 103 U. S. 222 (p. 8) a state stat¬ 
ute provided that all assets of the insolvent company 
should vest in fee simple in a designated state officer; 
in Bernheimer v. Converse, 206 U. S. 516, (pp. 8-9) 
the state statute, as distinguished from the court de¬ 
cree, expressly “confers the right upon the receiver as 
a quasi assignee, and representative of the creditors 9 9 ; 




17 


i 


in Morris v. Wisconsin Uydro-Electric Company, 4 
Fed. Supp. 991 (p. 9) decided by the District Court for 
the Southern District of New York, it was declared that 
by the express terms of a state statute 4 ‘receivers of a 
Delaware corporation are without any act or deed 
vested with title to all property thereof save re^l estate 
situated outside of Delaware”; in Oliver v. Clarke, 106 
Fed. 402, (p. 9) the receiver sued by virtue of a deed 
expressly conveying to him the property in su^t. 

Lion Bonding & Surety Co . v. Karatz, 262 Uj. S. 77, 
is not, as asserted by the appellant (p. 10) “to the ef¬ 
fect that the appointment of receivers for an insurance 
company by a Federal Court was improvident after the 
State Department of Trade and Commerce had taken 
over the company under an order of the state bourt.” 
The Supreme Court’s decision may be best stated by 
the following excerpt therefrom (p. 87): 


“As Minnesota receivers merely, Hertz and 
Levin had no rights whatever in NebraskaL The 
general rule that a receiver cannot sue in |a for¬ 
eign jurisdiction applied. Great Western Min. Co. 
v. Harris, 198 U. S. 561, 49 L. Ed. 1163, 25 Sup. 
Ct. Rep. 770. The express authorization! (con¬ 
tained in the order of appointment) to apply for 
aid to other courts could not aid them in this re¬ 


spect. Sterrett v. Second Nat. Bank, 248 U. 
63 L. Ed. 135, 39 Sup. Ct. Rep. 27.” 


S. 73, 


The remarks upon the case of Clark v. Williard, 292 
U. S. 112, 294 U. S. 211, (p. 10) are beside the point. 
What the Court actually decided was that a receiver 
appointed in Iow^a under State statutes was by virtue 
of those statutes vested with title but if he had been 
no more than the appellant here he could not have 
maintained suit in Montana. 


i 
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Since the appellant remarks that in Sterrett v. Sec¬ 
ond National Bank , 248 U. S. 73, (p. 10) the receiver 
was not granted the broad authority which the appel¬ 
lant has by virtue of the statutes and the decree ap¬ 
pointing him, it may be well to repeat that the Florida 
statutes give him no title, (Appellant’s Brief, Appen¬ 
dix A, pp. 18-19) and to invite attention more particu¬ 
lar^ to the facts and decision in the Sterrett case. It 
* 

arose under Alabama statutes substantially identical 
with those of Florida except that in Alabama there is 
the additional statement that the assets of insolvent 
corporations constitute a trust fund which may be 
marshaled. The receiver in that case was appointed 
in accordance with the statute by the State Court, not 
as here by the Federal Court, and he was empowered 
and directed to demand and take into his possession 
all of the defendant’s assets and property and to re¬ 
cover same and reduce it to money and administer it 
under the further order of the Court, and authorized 
to employ counsel and bring actions at law or in equity 
and specifically directed to bring the suit in question in 
the District Court of the United States for the South¬ 
ern District of Ohio, Western Division. Holding that 
he had no power to bring suit outside the jurisdiction 
of his appointment, Mr. Justice Day said (p. 76): 

u Since the decision of this court in Booth v. 
Clark, 17 How. 322, 15 L. ed. 164, it is the settled 
doctrine in Federal jurisprudence that a chancery 
receiver has no authoritv to sue in the courts of a 

w 

foreign jurisdiction to recover demands or prop- 
ertv therein situated. The functions and author- 
ity of such receiver are confined to the jurisdiction 
in which he was appointed. The reasons for this 
rule were fully discussed in Booth v. Clark, and 
have been reiterated in later decisions of this 
court. (Citations) 
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‘ ‘ This practice has become general in the courts 
of the United States, and is a system well under¬ 
stood and followed. It permits an application for 
an ancillary receivership in a foreign jurisdiction 
where the local assets may be recovered, and, if 
necessary, administered. The system established 
in Booth v. Clark has become the settled law Of the 
Federal Courts, and if the powers of chancery re¬ 
ceivers are to be enlarged in such wise as to give 
them authority to sue beyond the jurisdiction of 
the appointing court, such extension of authority 
must come from legislation, and not from judicial 
action. (Citation) 

“Counsel for petitioner insists that the case is 
not ruled bv the doctrine of Booth v. Clarkj, and 
that, under the Alabama statutes and the decisions 
of the Supreme Court of that state, the title to the 
property of the Trust Company is vested ih the 
receiver in such wise that he is authorized to sue 
for its recovery in the courts of a foreign jurisdic¬ 
tion. If this contention is well founded, there, is no 
question of the authority of the receiver to prose¬ 
cute the action. (Citations) * * * * j 

“An examination of the sections of the statutes 
here involved, in the light of the decisions 6f the 
supreme court of Alabama, does not, ih our 
opinion, warrant the conclusion that title is Rested 
in the receiver as assignee or as statutory succes¬ 
sor of the insolvent corporation in such wise as to 
authorize the action to recover in a foreign juris¬ 
diction. Collectively, these sections provide for 
a receivership to administer the property aid as¬ 
sets of the insolvent corporation under the author¬ 
ity and direction of the appointing court. | The 
statutes do not undertake to vest in the receiver an 
estate in the property to be administered for the 
benefit of creditors, as was the case in Bernheimer 
v. Converse, 206 U. S. 516, 534, 51 L. ed. 1163j 1176, 
27 Sup. Ct. Rep. 755, and Converse v. Harpilton, 
224 U. S. 243, 257, 56 L. ed. 749, 754, 32 Sup. Ct. 
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Rep. 415, Ann Cas. 1913D 1292, in which the right 
to sue in the courts of a foreign jurisdiction was 
sustained.” 

This summation could well be applied as a statement 
of the Florida statutes. (Appellant’s Brief, Appen¬ 
dix A, pp. 18-19.) 

It is next said (p. 11) that in Great Western Mining 

Manufacturing Co. v. Harris, 198 U. S. 561, the re¬ 
ceiver was a mere chancery receiver, with custody of 
the insolvent’s assets, and that a suit by him in a for¬ 
eign jurisdiction fell within the prohibition of Booth 
v. Clark. This is an exact description of the status of 
the appellant here. 

It is asserted (p. 11) that the trial Justice on the 
signing of the decree observed that he thought himself 
obliged to follow the rule of Booth v. Clark, although 
he felt that it was outmoded. Appellant is mistaken. 
That was the burden of the appellant’s argument in the 
lower court. Apparently he has confused his argument 
with the decision of the Court. 

It is further argued (pp. 11-12) on the supposed au¬ 
thority of Price v. Forrest, 173 U. S. 410, that the fact 
that no assignment was actually made to the receiver 
by the corporation offers no bar to the receiver’s right. 
Even had a compulsory assignment been made in con¬ 
sequence of a decree requiring it, this would not satisfy 
the rule. Clark v. Williard, 292 U. S. 112, 120. 

But the Price case is very far from the appellant’s 
contention. There, the New Jersey State Court held 
that under State law its action amounted to the vest¬ 
ing of title in the receiver appointed by it. No con¬ 
tention was made to the contrary but only that conced¬ 
ing such to be the effect of the State Court’s action it 
constituted a violation of Section 3477 of the Revised 
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Statutes of the United States forbidding an assign¬ 
ment of claims against the Federal Government ikntil 
“ after the allowance of such a claim, the ascertainment 
of the amount due and the issuing of a warrant foil the 
payment thereof ”. The Supreme Court only held jthat 
such a transfer by judicial action did not violate the 
statute in question. 

Under the heading 4 'the local law upon this ques¬ 
tion’ J it is asserted (pp. 12-13) that twenty-one States 
recognize upon grounds of comity the right of a |for¬ 
eign receiver to sue in the State Court, only three 
States follow strictly the doctrine of Booth v. Clark, 
and that counsel has been unable to locate references 
to the decisions of other States where the question has 
been determined; in other words, they do not know 
what the other tw’enty-four States hold. If at all ma¬ 
terial it may well be that they all follow Booth v. 
Clark, making twenty-seven so doing against twenty- 
one claimed to be to the contrary, but those twenty-one 
include, according to the appellant, the State of Flor¬ 
ida, the brief citing (p. 20) the case of Richmond v. 
South Florida Mortgage Co., 102 Fla. 313. An exam¬ 
ination of the opinion in that case discloses that, while 
it does adopt the comity rule, it admits that the con¬ 
trary doctrine is “well established in the Federal 
Courts;” it states briefly the ruling made in Booth v. 
Clark and cites that case and the others cited iij the 
opinion of the lower Court and on this brief to the same 
effect; it further points out, however, that “the privi¬ 
lege is an exception to the general rule and not a hlat¬ 
ter of right, and the granting of the permission is| dis¬ 
cretionary with the Court whose aid is invoked (Cita¬ 
tion),” and the trial court, in that case, having granted 
permission the appellate court declined to disturjb its 
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action. No application for such permission was ever 
made to the trial court here, nor indeed is such appli¬ 
cation made to this court. The appellant claims as 
matter of right, not as a privilege. 

Barley v. Gittings, 15 App. D. C., 427, is cited (pp. 
13-14) as authority for the claim that this court has 
recognized the rule of comity in the face of the deci¬ 
sions of the Supreme Court that there is no such rule 
on this question. (Hale v. Allinson, 188 U. S. 56, Great 
Western, etc. Co. v. Harris, 198 U. S. 561). 

In Bailey v. Gittings, this Court said: It is clear 
that a foreign receiver has no absolute right to sue in 
the courts of this District, though there may probably 
be cases in which our courts would 4 ‘upon application 
and for good cause”—which application has not been 
made here—recognize a foreign receiver, “that this 
recognition, which may justly be denied when de¬ 
manded as a right”—as it is demanded here—“may, 
nevertheless, be sometimes accorded as a privilege on 
grounds of comity,” and that that was a proper case 
in which “upon application”, to “permit interventions 
and suits by receivers appointed by State courts.” 

Following the decision in Barley v. Gittings came the 
opinion of the Supreme Court in Hale v. Allinson, 188 
U. S. 56, and thereafter in Peoples National Bank v. 
Saville, 25 App. D. C., 139, this Court cited Hale v. Al¬ 
linson, and without reference to Barley v. Gittings ap¬ 
parently completely repudiated its decision there, say¬ 
ing of Hale v. Allinson (p. 142): 

“In that case a receiver appointed in the State 
of Minnesota for an insolvent corporation organ¬ 
ized under the laws of that State instituted suit in 
equity in the circuit court of the United States for 
the eastern district of Pennsylvania, to enforce a 
statutory liability of stockholders of the corpora- 




tion resident in Pennsylvania. It was held: 1(1) 
That no such suit could be maintained by a re¬ 
ceiver outside of the State of his appointment, 
upon which proposition the rule laid down inithe 
case of Booth v. Clark, 17 How. 322, 15 L. ed. J64, 
and numerous subsequent cases, was reaffirmed. ” 
(Italics ours) 

Jenkins v. Purcell, 29 App. D. C. 209, is clearly dis¬ 
tinguished from the present case by the statement of 
the case and the quotation therefrom at p. 14 of j ap¬ 
pellant’s brief. It was a suit in which a foreign; re¬ 
ceiver actually brought into this District property to 
which he already had title for the purpose of deliver¬ 
ing same to one who had made purchase thereof, and 
this court merely protected the title which he so pos¬ 
sessed. 

Union Savings Bank v. Carnegie Trust Co.\, 37 
App. D. C. 548, (pp. 14-15) is a similar case. 


Lyon v. Russell, 41 App. D. C. 549, (pp. 15-16) is a 
case of a State Court receiver appointed pursuant to 
the terms of an express State statute, not as here | the 
case of a Federal Court receiver appointed without 
authority and upon whom the appointing court had 
attempted to confer powers broader than those which 
even the State Court could have given. Not only so, 
but this court pointed out that the foreign receiver 
there “is not here seeking to obtain title to property 


within this jurisdiction by reason of his foreign!ap¬ 


pointment. He is merely attempting to retain a title 


legally acquired, and no reason has been made to j ap¬ 


pear why that title should not be respected.” 

Appellant is correct in the statement that in Phillips 
v. Noel Construction Co., 49 App. D. C. 377, (p. 16)| the 




controversy was between receivers appointed by courts 
of different states, one being receiver of an insolvent 
surety company upon a contractor’s bond and the other 
receiver for the contractor appointed by the courts of 
Maryland where it was organized, but the appellant is 
wholly incorrect in the statement that “the fund was 
awarded to the receivers of the contractor”. In fact, 
no award was made of the fund but the bill was dis¬ 
missed. 

If the Court shall concur, as we believe it will, in the 
foregoing views, the subsequent parts of this brief may 
be ignored. 

II. 

The Florida Federal Court had not and could not ac¬ 
quire jurisdiction in the premises. 

It may be well to invite the attention of the Court to 
* 

the language of Justice Field in Pendleton v. Russell , 
144 U. S. 640, 644: 

“This court must, in the first instance, consider 
whether the Federal Court had jurisdiction to ren¬ 
der the judgment or decree to which, it is con¬ 
tended, due effect was not given for, as a matter 
of course, the jurisdiction of every court is open 
to inquiry when its judgments and decrees are pro¬ 
duced in the court of a state, and it is there sought 
to give them effect.” 

The bill in the lower court recites that the United 
States District Court for the Northern District of 
Florida had appointed appellant receiver for the Na¬ 
tional Construction Company and vested him with the 
title to its property (R. 2), copies of the decree of that 
court being attached as an exhibit, and by reference 
thereto it clearly appears that the suit in which ap- 
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pellant was appointed receiver was a judgment credi¬ 
tor’s bill and that the decree assumed to wind up! the 
corporate affairs—to dissolve it to all intents and pur¬ 
poses, the second decree reciting the recovery of judg¬ 
ment by the United States Guarantee Company against 
National Construction Company, the inability of!the 
latter to satisfy the judgment in full (R. 16), that! the 
receiver publish against creditors, that any creditor 
or claimant failing to file claim within the time limited 
be debarred and precluded from any distribution | (R. 
18-19), and that the affairs of the defendant company 
be forthwith closed up by the receiver with all due |and 
convenient speed (R. 19). 

It is quite clear, therefore, that the bill in the United 
States District Court for the Northern District of 
Florida was a judgment creditors’ bill, of which that 
Court could not acquire jurisdiction under the law, |and 
that the decree in effect assumed to dissolve the corpo¬ 
ration, which the Court likewise had no power to do. 
The Federal Court, could exercise no jurisdiction to 
wind up the affairs of this corporation but that juris¬ 
diction rests solely 'with the Florida State Court. 
We submit that any proceeding in equity to force | the 
payment of a judgment is a judgment creditor’s bill, 
whether the judgment defendant be a person ot* a 
domiciliary or foreign corporation. 

Such is the law of Florida as expressed by its high¬ 
est Court which has said that a judgment creditor’s!bill 
is one brought by a creditor who has secured judgment 
at law and who sues in equity for the purpose of reach¬ 
ing property which cannot be reached by execution at 
law. 
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Armour Fertilizer Works v. First National 
Bank, 100 So. (Fla) 362, 364; 

B. L. E. Realty Cory. v. Mary Williams Co., 
134 So. (Fla), 47, 49; 

Sebring Co. v. O’Rourke, 134 So. (Fla), 556, 
561. 

See, also, Hunke v. Dold, 7 N. M. 5,15; 

Mallory v. Kirkpatrick, 54 N. J. Eq. 50, 56. 

In Armour Fertilizer Works v. First National Bank, 
100 So. (Fla.) 362, 364, a judgment creditor’s suit, the 
Court said that remedy by receivership is ancillary and 
cannot be maintained in an action instituted for that 
purpose alone, consent of the parties cannot give jur¬ 
isdiction to appoint a receiver, mere insolvency of the 
defendant, unless made so by statute, will not warrant 
such appointment “and there is no authority in this 
State, as we find in many States, which authorizes 
solely the appointment of a receiver to take charge of 
and wind up the affairs of an insolvent corporation.” 

Creditors’ bills are not original but are ancillary 
proceedings, and mere continuations of the judgments 
upon which they are founded. 15 Corpus Juris, 1382. 

“Whether the debtor be an individual or a corpora¬ 
tion, the appointment of a receiver is merely an ancil¬ 
lary and incidental remedy.” Pusey & Jones Co. v. 
Hanssen, 261 U. S. 491, 499. 

A judgment creditors’ suit is “a proceeding merely 
to enforce a valid lien or liens against the real estate 
bound thereby.” Stratton v. New, 283 U. S. 318. 

In National Tube Works Co. v. Ballou, 146 U. S. 517, 
523-4, the Court said: 

“Where it is sought by equitable process to 
reach equitable interests of a debtor, the bill, un¬ 
less otherwise provided by statute, must set forth 










a judgment in the jurisdiction where the suit in 
equity is brought , the issuing of an execution 
thereon, and its return unsatisfied, or must make 
allegations showing that it is impossible to obtain 
such a judgment in any court within such jurisdic¬ 
tion,’ ’ citing many cases. (Italics ours) 

! 

It was there held that an averment in the bill that the 
judgment defendant had no funds or assets wherelwith 
to pay the judgment was not sufficient to dispense With 
the application of the rule stated. As already poijnted 
out, the Supreme Court of Florida has made the §ame 
ruling. Armour Fertilizer Works v. First National 
Bank , 100 So. 362, supra, p. 26. j 

In Steere v. Hoagland, 39 Ill. 264, 266, the Court 
said: 

l 

! 

“It has been held that a creditors’ bill will not 
lie, in the courts of one State, to enforce a judg¬ 
ment recovered in another State, and in the case of 
Tarbell v. Griggs, 3 Paige, 207, it was held tbjat a 
recovery of judgment in the United States Circuit 
Court, with a return of execution unsatisfied, will 
not sustain a creditors’ bill.” 

j 

In Winslow v. Lelcmd, et at, 128 Ill. 304, 338, the 
Court said: 

“The judgment of the federal court, that b^ing 
a court of another jurisdiction, can not be mad^ the 
basis of a creditors’ bill in a State court. (Cita¬ 
tion)”. I 

j 

To the same effect, see: 

Corn v. Greenberg, 191 Ill. App. 669, 672; 

Ladd v. Judson, 174 HI. 344, 349; 

Union Trust Co. v. Bokin y 89 Fed., 6, 7. 
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In Davis v. Bruns, 23 Hun. 648, 649, the Court said: 

44 It was held in Tarbell v. Griggs (3 Paige, 207) 
that judgments of the courts of the United States 
stand upon no higher ground with regard to credi¬ 
tors’ bills than the judgments of courts of sister 
states. The bill in that case was dismissed for the 
reason that the remedy at law had not been ex¬ 
hausted according to the laws of this state, namely, 
by recovery of judgment in one of its courts and 
the return of an execution thereon unsatisfied. 
This case has never been overruled nor, so far as 
we can ascertain, questioned.” 

In Tarbell v. Griggs, 3 Paige, 207, 208, the Court 
said: 

‘ 4 There is nothing in a judgment of a court of 
the United States, to place it, in this respect, upon 
any higher ground than the judgments of the 
courts of a sister state. And the fact that the 
court in ’which this judgment was rendered was 
sitting within the limits of our own state, cannot 
give the plaintiff any better claim to this particular 
remedy than he would have had if the judgment 
had been rendered in any other state or territory 
of the United States.” 

It is accordingly submitted that the United States 
District Court for the Northern District of Florida had 
not and could not acquire jurisdiction to pass the de¬ 
crees assuming to appoint the appellant as receiver. 


i 
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m. 

The proceedings of the Florida Federal Court con¬ 
cern the internal affairs of the National Construction 
Company of which that Court could not acquire juris¬ 
diction, the appropriate State Court being the only one 
to which resort could be had for the purpose. 

i 

As we have seen, the decree of that Court, in terms, 
assumes to appoint a receiver and to order him to take 
possession of all assets and resources of the defendant, 
that they be liquidated, sold and disposed of and the 
proceeds be equitably distributed among the creditors, 
that all title of the defendant to its assets and prop¬ 
erty is vested in the receiver and that the affairs of the 
company be forthwith closed up by the receiver with 
all due and convenient speed. 

In Middletown 'National Bank v. Toledo, etc . Rail¬ 
way Co., 197 U. S. 394, a suit to enforce stockholders’ 
liability in an Ohio corporation, which suit was brought 
against residents of New York in the Federal Coiirt 
for the Southern District of that State, the Supretne 
Court of the United States holding that the suit could 
not be maintained, said: 

i 

i 

“By the terms of the Ohio statute, properly c6n- 
strued, the remedy must be pursued in the courts 
of that State. ’’ ! 

Likewise here, the action taken by the United States 
District Court for the Northern District of Florida 
could only be taken by the State Circuit Court sitting 
in chancery under the terms of the Florida corpora¬ 
tion statute, which is Appendix A to Appellant’s Brjef, 
pp. 18-19. ! 

It is very clear, therefore, not only that even the 
State Circuit Court could not authorize its received to 
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bring suit in the District of Columbia, but also that 
the decree in the instant case is based upon and as¬ 
sumes the authority of the foregoing statute, and it is 
patterned after the same. If usurps the jurisdiction 
of the State Circuit Court. It far exceeds anything 
which the State court could authorize. It is, indeed, an 
interference with the internal affairs of a Florida cor¬ 
poration, and our courts have spoken as plainly and 
clearly on that subject as any. 

In Clark v. Life Association, 14 App. D. C. 154, 175, 
et seq this Court pointed out “the want of power and 
jurisdiction in the Court to extend its remedial proc¬ 
esses to restrain and control the internal affairs and 
administration of corporate duties and functions of the 
defendant, a foreign corporation.’’ 

See, also; 

Schickler v. Washington Brewing Co., 33 App. 
D. C. 45, 46; 

Dorem r us v. National Cotton Improvement Co., 
39 App. D. C. 295, 312; 

Palmer v. Morgan, 45 App. D. C. 334, 342. 

It is well settled that the jurisdiction of the Federal 
Courts, sitting as courts of equity, is neither enlarged 
nor diminished by State legislation.” Mississippi 
Mills et al v. Cohn, et al, 150 U. S’. 202, 204, and cases 
cited as well as others already reviewed on the same 
point. Supra, p. 16. 










I 
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The appellant may have already collected ample 
funds with which to pay the judgment which is made 
the basis of suit in the Florida Federal Court. 

The statement of the point is sufficient since the bill 
volunteers nothing as to what has been collected by the 
receiver. 

V- I 

The motion to quash should have been granted. 

The proper presentation of this question would Con¬ 
sume so much space in the present brief, notwithstand¬ 
ing the fact that it was fully presented in our applica¬ 
tion for special appeal from the decision of the trial 
court overruling the motion to quash service, No. 
Original 2627 on the docket of this Court, that we make 
reference to the petition and accompanying brief in 
that case and respectfully request the Court to con¬ 
sider the same with like effect as if set out herein, j 

It is submitted that the decree below should be af¬ 
firmed. 

Respectfully, 

I 

i 

Williajm C. Sullivan, 
Attorney for Appellee i 




